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deducting net income of specific devises and bequests) on a portion of
the estate equal to the pecuniary amount from the date of death. [1962
Act §5(b)(2); and see 1997 Act §201(3), (4)]

@ Example: If Testator bequeaths $100,000 outright to Brother,

Brother has no right to the actual earnings on a corresponding
($100,000) portion of the estate during the period of administration;
Brother’s only right is to the statutory rate of interest on that sum,
commencing one year after the date of death. On the other hand, if
Testator bequeaths the $100,000 to Brother in trust to pay the in-
come to Child for life, remainder to Grandchild, Child is entitled to
the actual net earnings {after deductions) on a portion of the estate
equal to $100,000 from the date of Testator’s death.

1) Rationale
The apparent rationale is that where the testator makes a gift of
the income of certain property or funds in trust, it is indicative
of her intent that the gift should be effective o provide for the
life beneficiary from the date of her death. [ln re Stanfield’s Estate,
135 N.Y. 292 (1892)]

2) Note
Not all statutes follow the above rule. Some statutes and some
cases provide for statutory nterest from the date of death or fol-
low the nontrust pecuniary bequest rule also for trusts (interest
from one year after the date of death),

(3) Residuary trust—earnings of other estate properties [§866]
Note that there is a conflict of authorities where there are earnings during
probate that are derived from assets that do not ultimately become part of
the trust estate.

Example: Testator creates a trust of the residue of her estate, and var-
ious assets are sold and used during probate to pay off pecuniary be-

quests, taxes, administration expenses, and claims against the estate. The
income from such assets clearly becomes part of the trust estate (it falls into
the residue). Should the trustee regard such receipts as trust income or as
capital?

(a)

{b)

Majority view—income [§867)

The majority view is that such receipts are income. This is the so-called
Massachusetts Rule and is adopted in section 5 of the 1962 Act and
continued in the 1997 Act.

Minority view—oprincipal [§868]
There is some authority contra that limits the income beneficiary to



[§869]

income attributable to the assets that come into the trust. Under this
view, the earnings from any other source (i.e., the earnings here in ques-
tion) are entirely allocable to the trust corpus. [Baldwin v. United States,
214 F. Supp. 16 (D. Mo. 1962)]

(¢) Minority view—apportionment [§869]
Still other cases apportion the earnings between the income and princi-
pal accounts based on a formula like that applied to apportion receipts
from the sale of unproductive property (see infra, §892). (However, this
rule—although often said to be a sound answer—is less popular than
the other rules because of its supposed complexity.)

EARNINGS OF TESTAMENTARY TRUST DURING

ESTATE ADMINISTRATION

TYPE OF BEQUEST
IN TRUST

A

EXAMPLE

gilbert

WHO IS ENTITLED TO
INCOME EARNED DURING
ADMINISTRATION?

from date of T's death

Minority view: L is entitled
only to earnings from date
of T's death on assetis that
come into the trust;
earnings from date of T's
death on assets that were
sold to pay debts, expenses,
and pecuniary bequests are
principal

Minority view: Earnings
from date of T's death are
apportioned between
income and principal

SPECIFIC T bequeaths “Blueacre in L is entitled to net earnings
trust for L for life, remainder  on Blueacre (e.g., rents)
o to R” from date of T's death
GENERAL (PECUNIARY) T bequeaths “$50,000 in L is entitled to net earnings
- e i trust for L for life, remainder  (minus net income of f
toR" specific devises and i
bequests) on a portion of T’s i
estate equal to $50,000 I
from date of T's death .
~ RESIDUARY g T bequeaths “all the rest, Majority view: L is entitled
q residue, and remainder of to all earniggs (that fall into
my estate in trust for L for residue), even on assets
life, remainder to R" that do not eventually
become part of residue,
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¢. Timing of receipts—apportionment of income as between successive beneficiaries
[§870]
A frequent issue between successive beneficiaries is whether income received
after the death of the testator or a life beneficiary should be allocated on the basis
of when it was received or on the basis of when it accrued.

@ Example: On the death of life beneficiary B, income becomes payable to
another income beneficiary, C. Do income items received by the trust after
B’s death, but accrued during her lifetime, belong to B’s estate or to C?

(1) Common law rule—no apportionment [§871]
At common law, the income is usually allocable to whomever was the
income beneficiary at the time the trustee received the income, regardiess
of when the right to such income accrued.

Example: If annual rents were paid to the trustee on January 1, cov-

ering use of trust property during the preceding yé#r, and C had be-

come the income beneficiary on December 31, C would be entitled to such

, rents; B’s estate would get nothing. [Frazer v. First National Bank, 178 So.
N : ' 441 (Ala. 1938)]

(a) Exception—apportionment of interest income [§872]

Unlike other types of income, interest is deemed earned on a day-to-
day basis and hence is allocable ratably to whomever held the right to
the interest income as it accrued. This is an exception to the general
common law rule against apportionment. [Dexter v. Phillips, 121 Mass.
178 (1876); W.W.A., Annotation, Apportionment of Income Where
Right to Income Commences or Ends During Accrual Period, 126 A.L.R.
12 (1940)]

(2) General statutory view—apportionment [§873]
Under most statutes, all income except dividends is apportionable in these

situations.

(3) Minority statutory view [§874]
Under some statutes, income generally is not apportioned; however, some
distinctions are drawn in several of these statutes between testamentary and
inter vivos trusts: ‘ ‘

(a) Payable before death [§875]
Monies received by a testamentary trust are regarded as principal if they
were payable before the decedent’s death.

{b) Certain instaliment or periodic payments [§876]
Even though not payable until after death, certain installment payments
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{e.g., promissory note payments) received by a testamentary trust that
cover a period both before and after the settlor’s death are apportioned;
i.e., the portion of the payment that accrued before the date of death is
principal and the balance is income. This approach may apply to certain
other periodic payments under some statutes.

(c} Other situations [§877]
Otherwise, receipts to a trust—testamentary or inter vivos—are treated
entirely as income (i.e., no apportionment), even though earned, ac-
crued, or otherwise payable before the trust was created.

@ Example: Interest accruing on a bank deposit is income if the
trust exists when the deposit is credited, even though it was earned
in part before the deposit was transferred into the trust.

d. Special rules governing dividends [§878]
Difficult problems arise in connection with the dividends received by a trwst from
corporate stock—i.e., determining whether a particular corporate distribution is
" “trust income” or “trust principal.”

*

(1) Ordinary cash dividends [§879]
Ordinary cash dividends are easy; they are income.

(2) Extraordinary dividends (cash or stock) [§880]
There are several important issues about whether extraordinary dividends
are income or principal. (A cash dividend is “extraordinary” either because : -
of its size or circumstances; all stock dividends are “extraordinary.”)

(a) *“Massachusetts Rule” (modern statutory view) [§881)
Whether an “extraordinary” dividend is income or principal depends
primarily on whether its distribution (payment) to the income ben-
eficiary would impair the trust’s proportionate interest in the declar-
ing corporation. [Minot v. Paine, 120 N.E. 167 (Mass. 1918); Rest.
2d §236]

1) Stock dividends [§882]
Thus, in what s by far the most frequent application of this prin-
ciple, dividends payable in stock of the declaring corporation
(whether technically a “dividend” or a “split”) are always allo-
cable to principal.

2) Extraordinary dividends in cash or other property [§883]
Extraordinary cash dividends or distributions of other property,
including stock of another corporation, are usually, by statute
le.g., 1962 Act §6; 1997 Act §401], allocable to principal, even
though in these situations the trust would normally retain the same
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[§§884-887]

percentage of ownership in the declaring corporation. Allocation
to principal is appropriate because such distributions are usuaily
k_‘ - . _ received by trustees by reason of total or partial “liquidations”
{as defined in the statutes, with some variations in detail) or by
the trustee’s election under an option to receive either cash or shares
of the declaring corporation. In some exceptional distributions of
these types, the cash dividend may be income. [See Rest. 2d §236]

3) Special rule for mutual funds [§884]
Cash (or other property) received by a trust is allocated to prin-
cipal if paid to the trustee by reason of capital gains (or liquida-
tion distributions) received by mutual funds and other “regulated
investment companies” in which the trust owns shares. Cash dis-
tributions by a mutual fund representing its ordinary dividends
or interest are income to the trust.

(b) “Pennsylvania Rule” (one-time minority view) [§885]
A probably extinct minority view was that extraord¥nary dividends,
whether paid in stock or cash, were “principal” to the extent that they
- reduced the book value of the shares below what it was when the
stock was acquired by the trust; otherwise they were “income”—i.e.,
the trustee had to determine what portion of the extraordinary divi-
dends represented surplus {i.e., earnings) accumulated since the trust
acquired those shares, with only that portion being allocable to the
income beneficiary. The rationale was that the remainder beneficiary
was entitled to have the “intact value” of the shares retained. [Earp's
Appeal, 28 Pa. 368 (1857)]

- {3) Other corporate distributions [§886]
: The same common law and statutory rules {supra, §883) allocate corporate
distributions of stock rights and options (and proceeds of their sale) to princi-

E : pal.
EXAM TIP gilbert
2 _ An easy way to remember whether distributions received from a corporation are

allocated to income or principal {under the modern view) is that money received
- S from a corporation (e.g., cash dividends) is characterized as income unless the
A : distribution was quite large or received in partial or total liquidation of the corpo-
o ration, and alf property other than money received from a corporation (e.g., stock
2 dividends) is characterized as principal.

e. Allocation of proceeds from sale of trust assets

(1) Sales in general [§887]
All proceeds from the sale of most trust assets (but see infra, §§890-895) are
principal—i.e., become part of the trust capital account.

ol il Lo
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[§§888-894]

(a) Effect [§888]
Under ordinary circumstances, only the principal account is credited
with profits and charged with losses realized on the sale.

(b) “Income elements” [§889]
Gains on the sale of investments and other capital assets go to trust
corpus even when they represent increases in value that eventually
would have been realized and distributed to the income beneficiary {as
rents, royalties, dividends, etc.) had the trustee retained the investment.

[Hirsch v. Hirsch, 116 S.E.2d 611 (Ga. 1960)]

(2) Un{der)productive property—allocation of proceeds of delayed sale [§890]
Except for a special provision on marital deduction trusts [see LR.C. §2056],
the rule on unproductive or underproductive property (below} is expressly .
abandoned in the 1997 Act, as being inappropriate when income produc-
RS tivity is based on the trust portfolio as a whole and in light of the trustee’s
adjustment power under section 104 of the Act; over time, judicial decisions
and amendments to other statutes can be expected to follow. “=®

(a) Background—trustee’s duty to sell [§891]
A trustee is often under a duty to sell property that becomes unproduc-
tive or underproductive. [Rest. 2d §241] Under the 1962 Act, property
that annually yields less than 1% of its original appraised value or
market cost is classified as “unproductive.” [1962 Act §12]

(b) Apportionment rule [§892]

If a trustee finds it necessary to hold such property and its sale is delayed, R
she is to apportion the net proceeds of the sale between income and

principal in such a way as, in effect, to give the income beneficiary an

amount representing {and reasonably likely to approximate) what be

would bave received had the property been sold as soon as the duty to

sell arose (usually, under the 1962 Act, the first year the property earned

less than 1% of its value) and had the proceeds then been invested in

“normally productive property.”

1) Note
This rule applies whether the sale produces more or less than the
cost or appraised value of the property.

2) Interest [§893]
In calculating the income that would have been earned on “nor-
mally productive property,” the common law looks to the going
rate of return on trust investments in the community. Under the
1962 Act, however, the rate is stipulated at 5%. [1962 Act §12(b)]

3) Bond or note in default [§894]
Where the property involved is a bond or note that is in default,
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a dubious version of the common law rule might give the income
beneficiary the interest rate agreed upon in the bond or note if that
is higher than what the average trust investment would have earned.
[Rest. 2d §241]

(¢) Wustration—apportionment computation [§895]

The trustee was unable to sell until five years after the investment
became unproductive and then received $250,000 et for it. Assum-
ing a 5% average trust yield totaling 25% for the period (5% x five
years, without compounding), the “principal” is ascertained by di-
viding $250,000 by 1.25 (for the proceeds represent 100% principal
plus its supposed earnings of 25%). Result: Allocate $200,000 to
principal and the rest {$50,000) to income,

Treatment of “wasting assets” [§896]
A wasting asset is any property that is depletable or perishable through use—
e.g., timber, minerals, patents, annuities, copyrights, etc. '

1)

(2)

(3)

Bequest or devise of properties generally [§897] -t

Where a “wasting asset” becomes part of the trust estate under general terms
in the settlor’s will (e.g., “all my estate” or “the residue of my estate™), it has
typically been presumed that the settlor intended both the income beneficiary
and remainder beneficiary to enjoy the benefit of the property. Hence, the
trustee must either provide for amortization {deduct from income and set up
a reserve) or sell the property and invest in “permanent” securities. {Howe v.
Earl of Dartmouth, 32 Eng. Rep. 56 (1802); Rest. 2d §239]

Specific testamentary or inter vivos gifts [§898]

On the other hand, where the settlor makes a specific gift, during life or
by will, of a “wasting asset” to the trust (e.g., “my oil well to T in trust for
B for life, remainder to C”), the income beneficiary has typically been
allowed to receive all receipts, on the rationale that this is what the settlor
must have intended in making a gift of the “income” from an asset that is
depletable. [P.H. Vartanian, Annotation, Right as Berween Life Tenant and
Remainderman in Respect of Property, Estates, or Securities of a Wasting,
Consumable, or Perishable Nature, 77 A.L.R. 778 {1932}]

“Qpen-mines” doctrine [§899]
Where mines have been opened prior to creation of the trust, all the re-
ceipts therefrom are treated as income payable to the life beneficiary.

(a) Distinguish—mines opened after creation of trust [§900]
If, however, the mines are opened by the trustee after the trust is created,
the receipts have been treated as principal, which the trustee must invest
(the investment income being payabile to the life beneficiary). [/n re Knox’s
Estate, 195 A, 28 (Pa. 1937)]




2,
RS TERCHANE

(4)

(b) Criticism
According to its critics, this distinction gives the life beneficiary ei-
ther too much or too little, and the principle of amortization applied
in other wasting asset cases (above) should apply equally to mining
operations.

EXAM TIP gilbert

Remember that receipts generated by mines that were open prior to the
trust's creation are treated as income, while receipts generated by mines that
were open after the trust's creation are treated as principal, which must be
invested by the trustee, and the receipts generated by such investments belong
to the income beneficiary.

Uniform Act [§901]
Under the 1962 Act, payments that represent merely the rental of a wast-
ing asset are allocable to the income beneficiary, whereas production pay-

* ments and the like are subject to apportionment. [1962 Act §9] The 1997

Act provides for apportionment (generally 10% income/90% pfﬁcipal)
of deferred compensation, liquidating asset distributions, and oil and gas
receipts and a more complicated set of rules for timber [1997 Act §§421-
424] These rules have been viewed by some as unsatisfactory (especially for
retirement benefits) and are being amended in a growing number of states.

Bond premium and discount [§902]

Bonds often sell at a premium or discount as a means of adjusting the bond’s
contractual rate of interest to the market rate at the time of sale. If the bond’s
rate is higher than the market rate, it will be sold at a premium; if it is lower than
the market rate, the bond will be sold at a discount. Some bonds bear no interest
but in lieu thereof sell only at a larger discount, reflecting the full amount of “inter-
est” to be earned upon redemption.

(1)

(2)

Noninterest-bearing bonds [§903]

In the case of noninterest-bearing bonds, the increment on sale or redemp-
tion traditionally has belonged to #ncome; that same result may be achieved
by anticipating the eventual profit on redemption {or sale) and by making
appropriate periodic payments from cash flowing into the principal account.
[1962 Act §7(a); and see Rest. 2d §233 cmt. d; but see 1997 Act §412(b)—
payment received on zero-coupon bonds and the like is generally principal
(relying on the adjustment power, supra, §858, to cope with any resulting
overall unfairness to the income beneficiary}]

Other cases—interest-bearing bonds

(a) Premium [§904]

The Restatement rule has allowed but has not required amortization

[§§901-904]
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of premium {by retention of excess interest in the principal account to
repay that account for the “loss” on redemption) unless not to amor-
tize will be unfair in light of the trust investments as a whole. [Rest. 2d
§239 cmt, {]

(b) Discount 1§905]
That rule provides that discount cannot be amortized (to increase the
income payments out of anticipated profit to principal on redemption)
prior to the sale or redemption of the bond, but then the proceeds may
or may not be apportioned as fairness dictates. [Rest. 2d §239 cmt. b}

{(c) Uniform Act [§906]
Legislation in some other states precludes amortization of either pre-
mium or discount on bonds except on noninterest-bearing bonds (see
supra, §903). {1962 Act §7(a}] (This rule effectively casts the responsi-
bility for impartiality upon the trustee’s “balanced” investment deci-
sions—easier said than done.) -t

Allocation of Burdens (Essentially Expenditures) [§907}

The general rule is that the trustee should pay the ordinary, current expenses of trust
administration out of trust income, whereas expenses that are “extraordinary” or
solely beneficial to the remainder beneficiaries should be paid from the capital ac-
count. Generally, the cost of keeping the trust property productive and secure is borne
by the income account. Likewise, the income account is chargeable with all expenses
of trust operation that go to the production or collection of income, while the princi-
pal account is chargeable with expenses that go to the improvement or preservation of
the trust corpus. (But see infra, §918.)

a. Losses from operation of business [§908]
Any loss sustained in the operation of a business owned by the trust has been held
to fall on principal; i.e., such losses are not carried forward into any other year
in determining profits or income (but see supra, §858). [In re Estate of Davis, 54
Misc. 2d 1065 (1967)]

b. Taxes, assessments [§909]
Ordinary property taxes are charged to the income account.

(1) Assessments for permanent improvements [§910]
However, assessments for “capital” or “permanent” improvements are gen-
erally handled as follows: Usually the entire assessment is charged to the
principal account; under appropriate circumstances the income account
thereafter may be charged with depreciation or amortization of the amount
involved. The 1997 Act allocates expenditures related to environmental

~onr. problems to principal. [1997 Act §502(a)(7)]

§
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(2) “Permanent” [§911]
Of course, the big problem lies in determining when a relatively long-term
improvement is a “permanent” improvement. It has often been treated es-
sentially as a question of fact or judgment, but generally if the benefit is one
that is “likely to last” until the remainder beneficiaries come into posses-
‘sion, it is considered “permanent.” With amortization, the handling need
not be so arbitrary.

. - Upkeep [§912]

Current repairs, maintenance expenses, and assessments for temporary improve-
ments are chargeable entirely to the izcome account. [Rest. 2d §233 cmt. e; 1962
Act §13a; 1997 Act §501(3), (4)]

(1) Insurance [§913]
In many states, premiums for insuring trust property are also chargeable
to income (but other states call for apportionment because principal is pro-
tected as well as income—probably reflecting “income bias,” see supra,

§854), i

(2) Initial costs [§914]
However, when a trust is initially established, the cost of putting trust prop-
erty into rentable or income-producing condition is chargeable against prin-
cipal, even though the expenditure is of a type that would subsequently be
a “repair and maintenance” item chargeable against income. [Rest. 2d §233
cmt. 1; A.M. Swarthout, Annotation, Rights and Duties of Life Tenant and

Remainderman (Income and Corpus) with Respect to Repairs and Improve-

ments, 175 A.L.R. 1450 (1948)]

(3) Distinguish—capital involvements [§915]
Long-term, substantial improvements are treated {and defined—see supra,
§910) differently in different states. Some apportion between income and
principal (based on the life beneficiary’s life expectancy or other supposedly
appropriate basis); others charge these expenditures initially to the prisci-
pal account and then depreciate (see infra, §921); and others simply charge
to principal, o SR

Mortgage payments [§916]

Interest on a mortgage debt secured by trust property is charged against income,
whereas the principal element of each mortgage payment is charged to principal.
[Ellis v. King, 83 N.E.2d 367 (Ill. 1949)]

Trustee's and attorneys’ fees and other administrative expenses

(1) income charged by some [§9171]
Some of the earlier cases charged the trustee’s compensation and related ad-
ministration expenses entirely to the income account, at least in the absence

[§§911-9171
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of special justification for contrary treatment. [P.V.S., Annotation, Trustee’s
Compensation as Payable from Income or Corpus, 117 A.L.R. 1154 (1938)]

( Premiums on a trustee’s bond are still generally held chargeable entirely to
the income account. [A.M. Swarthout, Annotation, Expenses of Trust Ad-
ministration, Such as Court Costs, Costs of Litigation, Bond Premiums,
Attorneys’ Fees, Etc., as Payable from Income or Corpus, 124 A.L.R. 1183
(1940)]

(2) Generally today—apportionment [§918]
Such administrative expenses, however, including the fees that are payable
to the trustee and to attorneys for their services {and usually also costs of
accounting and judicial proceedings), are now generally apportioned equi-
tably between the income beneficiary and remainder beneficiary. [Rest. 2d
§233 cmt. h]

(a) Discretionary apportionment [§919]
In many jurisdictions, the amount that each interest must bear is within
the reasonable discretion of the trustee (subject to seview by the court)
and varies with the circumstances of each case (e.g., nature of services
_ rendered, whether services benefited one interest rather than others, val-
- ues of respective interests, etc.).

(b) Presumptively equal apportionment [§920]
In many states, however {often by statute), such expenses are split equally
between the income and capital accounts in the absence of a showing of
special circumstances.

f. Reserves for depreciation [§921]
Considerable litigation has centered on whether the trustee may pay the income
beneficiary the earnings from depreciable income-producing property {e.g., com-
mercial real estate) without setting up reserves for depreciation to protect the
interests of remainder beneficiaries.

-, (1) Special provisions [§922]
Of course, any explicit instructions by the settlor will be given effect.

(2) Instrument silent [§923]
Where the trust instrument is silent, there is a split of case authority and
SN considerable diversity among statutes.

(a} Traditional view [§924]
Some cases have held that a trustee may not deduct for depreciation
unless the trust instrument expressly requires it—i.e., that the burden
of deterioration and shrinkage in value falls entirely on the remainder
beneficiaries. |See, e.g., Evans v. Ockershausen, 100 F.2d 695 (D.C. Cir.
1938}} S
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ALLOCATING ASSETS AND EXPENSES—A SUMMARY gilbert

Ordinary cash dividends ® Stock dividends and splits

Ordinary receipts from use or ® Extraordinary receipts (e.g.,
investment of trust assets praceeds from sale of trust
(e.g., rents, interest) assets)

Rental payments (perhaps ® Portion of production
reduced by depreciation); portion payments from wasting assets

of production payments from
wasting assets (perhaps subject

to depletion)

Increment (profit) on sale or ® Remaining proceeds from sale
redemption of noninterest- or redemption of noninterest-
bearing bonds bearing bonds

Ordinary properiy faxes and ® Assessments for long-term
depreciation or amortization for improvements

long-term improvements

Current repairs, maintenance =~ *® Initial cost of making trust

expenses, and assessments for property rentable or income-

short-term improvements; producing; long-term

insurance premiums improvements (perhaps with
depreciation charged to
income)

Interest on mortgage debt ® Principal payments on
mortgage debt

Portion of trustee's and ¢ Portion of trustee’s and

attorneys’ fees and adminis- - attorneys’ fees and adminis-

trative expenses trative expenses
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(b)

(c)

1) Note
Some of these states only require depreciation to be charged with
respect to properties purchased by the trustee, but not on depre-
ciable assets originally transferred to the trustee by the settlor.

Another view [§925]

In some states, by decision or statute, the matter is left to the sound
discretion of the trustee whether to set up depreciation reserves and
deduct for depreciation against the income account,

Possible majority view [§926]

The majority view today may be that depreciation reserves are man-
datory under at least some circumstances; it is presumed in either all
or some circumstances (depending on the state) that the settlor intended
to preserve the corpus intact for the remainder beneficiaries. Thus, if the
trustee holds depreciable assets and pays out current income without
deducting for depreciation when required, she is personally liable to the
remainder beneficiaries. [1962 Act §13(a)(2)}—reqigsing depreciation
to be taken on all property but that which is used by a beneficiary as a
residence; but see 1997 Act §503(b)—leaves the matter to the trustee’s
discretion, as in (b) above] ' '




Chapter Eight:
Modification and
Termination of Trusts

et

LY

s
CONTENTS
[#] Key Exam [ssues
A. Power of Settlor to Modify or Revoke §927
B. Power Granted to Trustee, Beneficiary, or Third Party to Modify or Terminate §950
C. Power of Beneficiaries to Modify or Terminate §953
D.  Power of Courts to Modify or Terminate §981
E. §995

Termination of Trusts by Operation of Law



[§927)

Key Exam Issues

Exam questions concerning the modification and termination of a trust may present is-
sues about the possible existence of an express or implied power of modification or revo-
cation retained by the settlor or granted to the trustee, or may require you to consider the
proper scope or manner of exercise of such a power. They may focus on creditors’ rights
issues or even involve the possibility of termination of the trust by operation of law. But
the most important exam material in this chapter has to do with the ability of courts and
beneficiaries to modify or terminate trusts.

1. Before finding that beneficiaries may modify or terminate a trust, be sure to consider:

a. Whether the consent of all possible beneficiaries, present and future (including
contingent beneficiaries), has been or can be obtained (and watch for issues about
their legal competency or obstacles presented by possible unborn beneficiaries);

and o~

b. Whether the Claflin (majority} view or the English {or other minority) view is :
applicable. If the Claflin doctrine applies, determine whether a “material pur-
pose” will be defeated by the modification or termination. If so, there can be no
modification or termination. (Of course, if the settlor is living, she could waive
the material purpose.)

2. The judicial power to modify or authorize deviation requires consideration of whether
the proposed change involves taking from one beneficiary and giving to another (some- -
times less precisely discussed in terms of distinguishing administrative from distribu-
tive provisions). If not, deviation may be available if:

a. There are changed circumstances that were not anticipated by the settlor; and

b. These changed circumstances threaten the accomplishment of a trust purpose
{which requires more than merely convincing a court that the contemplated modi-
fication would improve administration of the trust or would be in the best inter-
ests of the beneficiaries).

A. Power of Settlor to Modify or Revoke

1. When Does Settlor Have Power to Revoke or Modify?

a. Majority view—only if reserved [§927]
Under traditional common law, the settlor of an inter vivos trust has no implied
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power of revocation or modification. For the settlor to have such a power, it must
be included in the terms of the trust (as an expressed provision or found by constru-
ing language contained in the instrument}. [Rest. 2d §330]

(1) Generally must be reserved at time of conveyance [§928]

Gifts, unless qualified, are irrevocable; the donor cannot thereafter take back
the property. Similarly, once a living trust is established, it is a completed
transfer of all the legal and equitable interests thereby created (including
interests in unborn and unascertained beneficiaries). When the transfer is gra-
tuitous, it is a gift—and irrevocable unless otherwise provided. Hence, the
general rule is that the settlor must reserve the right to revoke or modify at the
time of transfer or no such power exists.

(2) Exception—Totten trusts [§929]
Despite this general rule of irrevocability, most courts hold that bank ac-
count trusts (where A’s funds are deposited in the name of “A, in trust for
B,” or the like) are presumed to be revocable. {See suprf;ﬁ§418—431.)

(3) Distinguish—settlor as sole beneficiary [§930]
If the settlor is the sole beneficiary of the trust, she has the same rights as
any other sole beneficiary would have to modify or terminate the trust (in
fact, sometimes greater). (See infra, §977.) '

(4) Distinguish—Third Restatement position [§931]
If the instrument is silent on the point, it is a matter of interpretation whether
the settlor has power to revoke and amend [Rest. 3d §63(2)], with a presump-
tion that she has if she retained any expressed beneficial interest or power of
appointment under the instrument [see Rest. 3d §63 cmts. ¢, ¢(1)].

Contrary statutory view [§932]

Many statutes are now contra. For example, the California Probate Code has long
provided that a gratuitous trust is revocable unless it is “expressly made irrevo-
cable by the trust instrument.” [Cal. Prob. Code §15400] This view is now widely
being codified prospectively by enactment of the UTC. [UTC §602(a)]

Distinguish—rescission and reformation [§933]

Despite the absence of a reserved power of revocation or modification, a trust
may be rescinded or reformed (including to supply a mistakenly omitted power
to revoke) on the same grounds as a like transfer free of trust. {(See generally Rem-
edies Summary.) This requires proof of some recognized ground for relief—such
as fraud, abuse of confidential relationship, undue influence, or mistake. [Rest.
2d §333] A quite flexible enhancement of the judicial power to reform for mis-
take is provided in the UTC. [UTC §415—requiring clear and convincing evi-
dence; and see Rest. 3d §62; but see Flannery v. McNamara, 738 N.E.2d 739
(Mass. 2000}—rejecting the counterpart Rest. 3d of Property §12.1 with respect




(§§934-936)

to testamentary trusts and reviving the traditional distinction between wills and
inter vivos trusts]

(1) Note

In the case of the typical donative trust, an appropriate form of unilateral
mistake can suffice as a ground for reformation or rescission; however, it
is generally said that mere misunderstanding of the legal effects or unantici-
pated consequences is not a sufficient ground. [L.S. Tellier, Annotation,
Cancellation of Irrevocable Inter Vivos Trust on Ground of Mistake or Mis-
understanding, 59 A.L.R.2d 1229 (1958)] Yet, cases are sometimes more
lenient, as illustrated by those granting such relief for mistake as to tax conse-
quences. [Scott on Trusts §333.4; compare the reformatton rule of UTC §416
and Rest. 3d of Property §12.2]

2. Nature and Terms of Power to Revoke or Modify
a. Scope of retained power
et
(1) Power to revoke [§934]

Where the settlor has reserved a power to revoke the trust, she also can
- | modify it, on the theory that the greater power includes the lesser. More-
over, it would be a pointless formality to require the settlor to revoke the
trust and create a new one with the desired modifications. [Heifetz v. Bank
of America National Trust & Savings Association, 147 Cal. App. 2d 776
(1957)]

(a) Limitation [§935] -
Nevertheless, it may be that an amendment to the trust that would
render the trusteeship more burdensome either requires the trustee’s
assent or allows the trustee to resign (effective when a proper succes-
sor is in place) without prior court authorization.

{2) Power to modify (§936]
Courts have also generally held that reservation of an unrestricted power to
modify or amend a trust includes the power to revoke it. [Stahler v. Sevinor,
84 N.E.2d 447 (Mass. 1949); Rest. 3d §63 cmt. g]

EXAM TIP

© If you encounter an exam question that asks whether the settior can modify
{amend) or revoke a trust, look at the terms of the trust. The settlor cannot modify
or revoke an “irrevocable” trust. However, if the settlor has reserved a power fo
revoke (i.e., the trust is “revocable™), she can revoke or modify the trust. If she has
reserved an unrestricted power fo modify, she can generaily also revoke the trust.
..- Also keep in mind the widespread statutory rules (supra, §932), the “modernized”
Third Restatement of Trusts view (supra, §931), and perhaps the Third Restaterment
of Trusts and Property views on reformation (supra, §933).
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Exercise of retained power [§937]
A power to revoke or modify can be exercised only in accordance with its terms
and by intentional act.

(1)

(2)

Exercise by will [§938]

Most courts have held that a will is ineffective to modify or revoke an inter
vivos trust. [John P. Ludington, Annotation, Exercise by Will of Trustor’s
Reserved Power to Revoke or Modify Inter Vivos Trust, 81 A.L.R.3d 959
(1977)]

(a) Exception—express authorization [§939]
Of course, if the trust instrument authorizes exercise of the power by
will, the result would be different. Generally, whatever method of re-
vocation is specified in the trust instrument will be given effect.

(b) Exception—Totten trusts [§940]
The result is also contra for Totten trusts; they can be revoked by the
settlor’s will #f the intention is manifested expsasdly or by clear impli-
cation. (See supra, §§418-431.)

(c) Contrary view [§941]
There is modest authority presuming that a power to modify or re-
voke can be exercised by will unless its terms indicate the contrary.
[Rest. 3d §63 cmt. h—less equivocal than Rest. 2d §330; and see UTC
§602(c)(2}]

Exercise by third party [§942]

It has been said that a power to revoke or modify retained by the settlor
cannot be assigned to another person; it is personal to the settlor. This is
dubious in the case of a power to revoke or an unlimited power to modify.
{Compare creditors’ rights, below.)

(a) Conservator [§943]

The power can be exercised by a conservator (or whatever term is
locally applied—e.g., guardian, committee) if the settlor becomes in-
competent, to the extent necessary for support, etc., if other funds are
insufficient, and probably, absent contrary provision (and with court
approval), for purposes of amending the settlor’s estate plan. [See Rest.
3d §11(5) and cmt. f—also agent so authorized under a durable power
of attorney; UTC §602(f}]

(b) Trustee, beneficiary, or third party (§944]
In creating (or, unless restricted, in amending) a trust, the settlor can
grant to others (including a trustee or beneficiary) the power to modifv
the trust, the power to terminate it (and thereby, if a beneficiary, re-
ceive part of the trust estate), or the power to appoint interests under
the trust.




[§§945-950]

(c) Attorney-in-fact [§945]

The law is generally undeveloped with respect to the exercise of the
settlor’s powers to modify or revoke by the holder of the settlor’s du-
" rable power of attorney. A few statutes expressly deal with the matter.
: [See, e.g., Cal. Prob. Code §15401(c)—no exercise by atrorney-in-fact
unless “expressly permitted by the trust instrument™; Rest. 3d §11(5);
UTC §602(e)—exercise by attorney-in-fact permitted if expressly au-

thorized by the terms of either the trust or the power]

3. Rights of Settlor's Creditors Where Settlor Has Power of Revocation [$946]
If the settlor was solvent when she created the trust, so that the transfer was not a
fraudulent conveyance, under the traditional majority (but declining) view, creditors
of the settlor cannot reach the trust merely because she reserved a power of revoca-
tion. Under this view, the conveyance is complete, and the settlor cannot be com- -
pelled to undo it and undermine the interests of other beneﬁaarles [Rest. 2d §330 =
cmt 0]

a. Settlor's beneficial interests reachable [§947] ot
Creditors can, however, reach the interests retained by the settlor (e.g., right to .
39 income for life), even under discretionary and spendthrift trusts. [Rest. 2d §156]
This makes the above (traditional view) somewhat absurd.

b. Note—growing authorities contra [§948]
There are statutes or decisions in a growing number of states (probably now the
predominant view) under which creditors of a settlor can reach the trust estate if

~ Sonnabend v. Gittins, 235 A.D. 483 (1932); and see State Street Bank & Trust
Co. v. Reiser, supra, §123—even after death of settlor; Rest. 3d §25(2) cmt. e;
UTC §505(a)(1}]

¢. Bankruptcy [§949]
If the settlor declares or is forced into bankruptcy, the trustee in bankruptcy ob-
tains and can exercise powers retained by the bankrupt settlor—thus permitting
creditors to reach assets held in a revocable trust.

B. Power Granted to Trustee,
 Beneficiary, or Third Party to
Modify or Terminate

1. Only as Conferred by Trust Terms [§950]
The trustee has only such power to modify or terminate the trust as is conferred upon
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2.

him by the trust instrument, expressly or impliedly (or, in the case of a valid unwritten
trust, by its provable terms). A power to modify or terminate may also be conferred by
trust provision on a beneficiary or third party. [Rest. 3d §64]

Power of Invasion [§951]
A trustee’s power to distribute (e.g., power to invade) principal may, so long as propetly
exercised, cause a trust to terminate. : '

Judicial Supervision [§952]

Where a trustee exercises a discretionary power to modify, terminate, or to distribute
trust funds, his exercise {or failure to exercise) is subject to review by an appropriate
court. Judicial review is thus available for abuse of discretion. |Corkery v. Dorsey, 111
NL.E. 795 (Mass. 1916)] (This would also be true if the power granted to a beneficiary
or third party is intended to be held in a fiduciary capacity.) The basis upon which a
court may intervene and substitute its judgment for that of the trustee {or other fidu-
ciary) depends on the terms of the discretion. Ordinarily, the trustee’s exercise must be
“reasonable” in light of the standards provided or the purposes of the trust, but if the
authority of the trustee is couched in terms such as “absolute™@f “sole and uncon-
trolled” discretion, although such language is not taken literally, the trustee is appar-
ently required only to act in good faith and for purposes contemplated by the settlor.
[Rest. 3d §87] | |

C. Power of Beneficiaries to Modify or

Terminate

1.

When May All Beneficiaries Join to Modify or Terminate?

a. English and minority view [§953]
Absent a special grant of power to one or more beneficiaries (see supra, §950), in
England and a few American jurisdictions it has been held that, if all the beneficia-
ries of a trust are legally competent (sui juris) and all consent, they can compel
termination or modification of the trust—even if the settlor’s purpose(s) would
thereby be defeated.

b. Ciaflin doctrine—majority view [§954]
The prevalent American view (“Claflin doctrine™) is somewhat more limiting
than the English view. |Claflin v. Claflin, 20 N.E. 454 (Mass. 1889)] As generally
stated, it provides that the beneficiaries can compel termination or modification
of a trust if and only if:

(i) All beneficiaries (all of whom must be legally competent [but see Rest. 3d
§65 cmt. b]) join in requesting the trustee or petmomng the court to modify
or terminate [Rest. 2d §337(1)}; and




(i) The proposed modification or the termination will not defeat a material
purpose of the settlor in creating the trust [Rest. 2d §337(2); buz see Rest.
3d §65(2)].

(1) Note
A modern view, based on statute or limited case law, is less restrictive in
several crucial respects. (See infra, §§956 et seq.)

Diverse minority views [§955]

A few cases adopt (or appear to have adopted) views unlike either the English or
the majority view—i.e., more restrictive than the English and different from the
“Claflin doctrine” adopted by most states (see above).

Consent of All Beneficiaries [§956]
Whatever view a jurisdiction may hold, “consent of all beneficiaries” is required. It
is therefore essential to understand the meaning of this requirement.

All possible beneficiaries [§357]

“Consent of all beneficiaries” means not only all existing but also all potential
beneficiaries—born or unborn, ascertained or unascertained—of all interests, present
or future and no matter how uncertain or contingent,

(1) “Children” [§958]
A deceased settlor’s children (as, ¢.g., a class or remainder beneficiaries) are
all ascertainable because the settlor cannot have any more children after death.
But if the settlor is still alive (as in an inter vivos trust) or if the “children” are
those of another who is still living, this class of beneficiaries cannot (at least
under the common law’s conclusive presumption of lifelong fertility) be as-
certained or complete because of the possibility of additional members.

(2) “Issue” or “descendants” [§959]
A remainder to a class designated as the issue (or its equivalent) of a person,
whether living or deceased (unless leaving #no issue), creates an indefinite class
of potential beneficiaries. Thus, in such a case it is not possible to obtain the

consent of all beneficiaries; some may be minors, and necessarily some may
not vet be born. [In re Lewis’s Estate, 79 A. 921 (Pa. 1911)]

{a) Note
The above represents the traditional view and literal meaning of the
generally stated rule, and the holding of a modest number of reported
cases, but see the possibility of vicarious consent, ifra, §964.

(3) *“Heirs” [§960]
Under the term’s usual meaning, the “heirs” of a deceased person are all
ascertainable and are (or were at the time of ascertainment) alive, But this rule
is not absolute.

(a) Deferred class of heirs [§961]
If the trust expressly or impliedly refers to a deferred, “artificial” class

[§§955-961]
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of heirs, even of a person who is already dead, such a class of remainder
beneficiaries may not be ascertained or confined to living persons.

Example: Testator devised “to Trustee in trust for Son for life,
remainder to go to those who would then be my heirs as ascer-
tained at Son’s death.”

(b) Heirs of a living person [§962]

The class membership is also unascertainable and open to afterborn
persons if the “heirs™ are those of a living person. (This rule can be
altered by the now rare Doctrine of Worthier Title {in an inter vivos
trust, a purported remainder in the settlor’s “heirs” is presumed to
mean a reversion in the settlor herself) or the virtuaily extinct Rule in
Shelley’s Case (a purported remainder in the “heirs” of the person
holding prior frechold estate may irrebuttably mean a remainder in
the freeholder himself); see Future Interests and Perggtuities and Prop-
erty Summaries.)

All beneficiaries existing and competent [§963]

The requirement that all beneficiaries must be legally competent (sui juris) and
give otherwise valid consent has been held to mean what it says. Under this
meaning, it would not be possible to obtain consent from all beneficiaries when
any possible beneficiary (i) may be afterborn, or (ii) is a minor.

(1) Possibility of vicarious consent [§964]

The consent by a minor’s guardian is probably sufficient, and consent by a
guardian ad litem for unborn or unascertained persons in such situations is
beginning to receive some recognition [Hatch v. Riggs National Bank, 361
F.2d 559 (D.C. Cir. 1966)], as has the doctrine of virtual representation [In
re Estate of Lange, 383 A.2d 1130 (N.]. 1978)]. |See also Rest. 3d §65 cmt.
b; UTC §§302 - 305; but see 6 & 7 Eliz. 2, ch. 53 (1958)—English Varia-
tion of Trusts Act allowing court to give consent for unborn, unascertained,
and minor beneficiaries if in their best interests; Cal. Prob. Code §§15403 -
15406—considerably loosening restrictions on beneficiaries’ rights of modifi-
cation and termination)]

EXAM TIP gilbert

If on your exam you are asked whether the beneficiaries can compel modification or
termination of a trust, the first thing you must do (under all views) is determine who are
all the possible beneficiaries {(whether born, unborn, ascertained, or unascertainable) of
all the interests (present, future, vested, or contingent). Second, you must decide whe-
ther it is possible to obtain consent from all such beneficiaries. Keep in mind that unborn
or unascertainable beneficiaries (e.g., a living perscn’s “heirs”) and minor beneficiaries
cannot consent, but also note the possibility of vicarious consent.




Material Purpose of Settlor [§965]

Under the Claflin doctrine (but not under English doctrine), the beneficiaries’ right to
terminate or amend a trust by unanimous demand depends on finding that doing so will
not undercut a “material purpose” of the settlor, '

“Intent” differentiated [§966]

Obviously, by its very nature, a proposed modification or premature termination
of the trust involves a departure from a “specific intention™ of the settlor as mani-
fested in the terms of the trust. Thus, the Claflin doctrine does not seek to protect
every intention or desire of the settlor. It is concerned with the trust’s purpose or
purposes, and even then only those that are “material.”

(1) Note
It has often been assumed that the question is whether, even to modify, it
must be found that “termination” would not defeat a material purpose [but
see Rest. 2d §337]; but the better view is that, even though termination would
violate a material purpose, if the proposed modification would not, the modi-
fication is permissible. [Rest. 3d §65 cmt. f; UTC §411(b}] et

Inferring purposes [§9671

Trust instruments rarely include specifications of the settlor’s purpose but, in most
cases, only contain the terms that implement some unstated purpose or purposes.
Thus, it is generally necessary to speculate about or to attempt to infer the purpose(s)
and whether any such purpose is material. :

Example: In a trust “for Child for life, remainder to Grandchild,” is the

settlor’s goal to provide for successive enjoyment by Child and Grandchild,
or is it to protect Child from what the settlor believes to be Child’s bad judgment
(although, traditionally at least, Child must be legally competent or the question
would not arise)?

(1) General inference of successive enjoyment [§968]
Although the authorities are divided and often unclear on the point, the usual
view seems to be that courts will generally require some evidence (language,
circumstances, etc.) from which to infer a material purpose, or else they will
infer only a general purpose of providing for successive enjoyment by the
beneficiaries (so that all beneficiaries together are free to modify the trust or
to terminate it and divide the assets as they wish). '

Evidence of purposes [§969]

In determining whether termination or modification would defeat a “material
purpose” of the settlor, courts consider the wording of the trust instrument and
the circumstances of its execution. Parol evidence of various kinds is also admis-
sible—including the settlor’s statements both before and after creation of the trust,

. [§§965-969)
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as long as they are indicative of the original purpose and state of mind. Most
frequently, however, the material purpose that proves to be the obstacle to modi-
fication or termination is found in the nature of the trust or in the types of provi-
sions it contains.

(1)

(2)

(3}

Support trust [§970]

The fact that a trust is for support (e.g., W bequeaths to T “to pay such
amounts of income or principal or both as T deems appropriate to, or for
the benefit of, H for his support and care for as long as he lives”) sometimes
is found to be indicative of a desire to protect a beneficiary from want and
from his own imprudence. This purpose would then prevent termination; but
it might not prevent a particular proposed modification. This other material
purpose may also (but not necessarily) be inferred in the case of a trust that
is generally “discretionary” as to benefits.

Trust until stated age [§371]

The result is somewhat betrer settled in the case of a trust for a particular
beneficiary until a specified age, after which the trustee is to distribute
corpus to that beneficiary (or to her estate or other successors if she dies
before that age). Here courts infer a purpose to keep the property out of
the beneficiary’s control until the stated age is reached, and this stands as
a barrier to early termination.

Example: “In trust to apply such amounts as needed for the support

of Grandchild until age 21, and then to pay all of the net income to
Grandchild annually until age 30, with the trust then to terminate and the
estate to be distributed outright to Grandchild.” When Grandchild reaches
the age of 21 and seeks termination, the petition will be denied.

Spendthrift trust [§972]

Apparently in all cases from Claflin jurisdictions it is held that if a spend-
thrift restraint is validly imposed on the interest of any of the beneficiaries,
the trust cannot be terminated (even though such provisions are often in-
cluded routinely by lawyers with no conscious concern having been expressed
by the settlor-client about a beneficiary’s imprudence). It is possible that courts
are simply focusing on the inalienable nature of the interest and that termi-
nation or modification is viewed as a form of alienation (an exchange), but
most cases rely on the apparent protective purpose as a “material purpose”
of the settlor. [Rest. 3d §65 cmt. e—“spendthrift restrictions are not suffi-
cient [alone] to establish, or to create a presumption of, a material purpose
that would prevent termination” by the beneficiaries; and see UTC §411(c)}—
spendthrift provision “not presumed to constitute a material purpose,” but
this provision is now bracketed (suggesting no “uniformity” objection if an
adopting state omits it)]




[§§973-976]

DETERMINING MATERIAL PURPOSE THROUGH NATURE I
OF TRUST gllbert

TYPE OF TRUST ‘EXAMPLE 'MATERIAL PURPOSE -

SUPPORTTRUST S “to T in trust, to pay or Perhaps, but not necessarily, to
: - apply such amounts of protect X from want and her
income or principal or both own imprudence

to or for the support of X for
life, remainder to Y”

TRUSTUNTIL S “toTin trust, to pay the To keep the property out of X's
STATEDAGE = income to X until she control until the stated age
~ reaches age 30, then to
distribute the principal to X"

SPENDTHRIFT S “to T in trust, to pay the To protect X and Y from their
TRUST income to X for life, remain- own imprudence
der to Y; the interests of X
: and Y cannot be transferred Note: Spendthrift provision
or reached by their creditors” alone does not constitute

material purpose under Third
Restatement and UTC (but not
all UTC states have adopted
this view)

4. Abandonment or Removal of Material Purpose [§973]
To what extent may a trust be terminated or modified by beneficiaries because the
purpose is abandoned (by settlor) or disregarded (by act of trustee) or because its forced
continuation becomes pointless or unlawful?

a.

Position of settlor [§974]

Although the settlor (unless also a beneficiary) generally has no right to enforce a
trust, her role may or may not be significant in a “material purpose” case under
the Claflin doctrine. [But see Rest. 3d §65(2)—also allowing court, after settlor’s
death, to waive purpose if “outweigh[ed]” by beneficiaries’ concerns|

(1) Consent [§975]
If a living settlor consents to the request of all beneficiaries, no “material
purpose” will stand in their way; i.e., the settlor may permit the beneficia--
ries’ action by relinquishing (or “waiving”) the purpose that would other-
wise be an obstacle. [Scholtz v. Central Hanover Bank & Trust Co., 295
N.Y. 488 (1946)]

(2) Opposition [§976]
The settlor’s opposition, however, does not prevent the beneficiaries from
terminating or modifying the trust if the court concludes that the change
would not defeatan original purpose of the settlor. [Rest. 3d §65 cmt. a] Nor
can her consent cure a lack of unanimous beneficiary consent. Of course, the
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- ‘ settlor’s views or testimony might well have some persuasive influence on a
court in its efforts to ascertain the trust’s purposes.

(3) Settlor is sole beneficiary [§977]
Where the settlor is herself the sole beneficiary of a trust (or becomes so),
- - A she may amend or terminate the trust, even without having reserved the
' power to do so (because she holds all beneficial interests), and regardless

of any material purpose thereby defeated (for she can release it). [Bixby v.
California Trust Co., 33 Cal. 2d 495 (1949); Rest. 3d §65(2)]

b. Trustee's disregard of trust and possible liability for breach of duty [§978]
If all beneficiaries request a modification or termination and despite a “material
purpose,” the trustee acquiesces and distributes the trust estate to them, it has
been held that the beneficiaries cannot later object or assert a claim for any loss
caused by the premature distribution—i.e., they are estopped. |Washington Loan
& Trust Co. v. Cofby, 108 F.2d 743 (D.C. Cir. 1939}] But the few authorities on
point are unclear with respect to spendthrift trusts; given the protective purpose
of such a trust, the beneficiaries may not be subject to estoppebes far as the trust
assets are concerned. (The seftlor might try to raise the objection that the distri-
bution defeated her “material purpose” in creating the trust; unless the settlor

« _ was a nonconsenting beneficiary (with, e.g., 2 power to revoke or other interest),
this would fail, not only because of lack of injury, but because (absent a contrary
statute) she has no standing to enforce the trust even though she created it!)

b AL, SR LT . b Ea I L AR (R L LM AL L

. c. Purpose frustrated or impermissible

(1) Spendthrift protection not needed [§979]
Where the beneficiary whose interest the spendthrift provision was to pro-
tect has died or no longer holds his interest, the trust may be terminated
(unless to do so would violate another material purpose).

(2) Perpetuities period expired—trust no longer indestructible [§980]
By operation of law, the restraint upon the freedom of the beneficiaries
ends, as does the law’s deference to the settlor’s purpose, once the appli-
cable perpetuities period has expired—*lives in being plus 21 years” under
the common law Rule Against Perpetuities. Although (as long as all interests
are vested) a trust may endure beyond the period of the Rule, the trust can
no longer be “indestructible.” - -

D. Power of Courts to Modify or
Terminate | .

1. Judicial Power to Deviate from or Modify Administrative Provisions
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.. [§§981-985]

Conditions for "eqi:itable deviation” from trust terms [§9811]

By the traditional view, a court of equity may authorize or direct the trustee to
deviate from, or even modify, the administrative terms of a trust (and thus to
perform acts otherwise forbidden) whenever, due to changed circumstances
unforeseen by the settlor, compliance with the original terms of the trust would
defeat or substantially impair one or more of the trust purposes. [Rest. 2d §167]
Many statutes [e.g., UTC §412], a few cases, and the Third Restatement [Rest.
3d §66] take a modestly but significantly more liberal view.

(1) Unforeseen circumstances required [§982]

The rule is intended to protect—not to disregard—the actual or probable

intentions of the settlor. Therefore, circumstances must have changed since

the trust was established, and the change(s) must have been onel(s) #ot con-

templated by the settlor. {In re Trusteeship of Mayo, 105 N.W.2d 900 (Minn.

1960)] Under the UTC and Third Restatement view {supra), itis sufficient ..
that the circumstances involved were not anticipated (e.g., had already oc-
curred but were not known) by the settlor.

(2) Only where necessity exists [§983] b
Also, under the traditional view, deviation is allowed only if adherence to
the terms of the trust would jeopardize the settlor’s original purpose. A
mere showing that modification would be in the “best interests” of the ben-
eficiaries, or that it would improve ot facilitate administration, is #ot enough.
[See, e.g., Stanton v. Wells Fargo Bank & Union Trust Co., 150 Cal. App. 2d
763 (1957); Rest. 2d §167 cmt. b; but see In re Trusteeship of Mayo, supral
Given that the “circumstances” were unanticipated and that the settlor’s
likely intentions are to be served, the liberalized view (supra) is that devia-
tion is justified to “further the purposes of the trust.” [Rest. 3d §66(1); UTC
§412(a}]

Effect of express trust provision [§984]

The mere fact that the settlor has, in the trust instrument, directed or forbidden
the trustee to perform the particular act which the trustee now seeks to perform
(or a beneficiary now secks to have the trustee directed or authorized to do) does
not preclude deviation. The question is whether the settlor would bave so intended
bad she known of the circumstances. :

(1) Explicit prohibition or direction

(a) Sale forbidden [§985]
Even under the stricter traditional view, if the settlor forbade the trustee
to sell or encumber trust property, the trustee may be authorized by
the court to do so if the circumstances have changed (in a way not fore-
seen by the settlor) and the sale or encumbrance is now necessary to
preserve the trust estate or to provide for the beneficiaries. [Trustees of
_ Alexander Linn Hospital Association v. Richman, 135 A.2d 221 (N.].
PR 1957}) S — - :
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@ Example: Even though the trust terms direct the trustee to retain

the shares the settlor owned in his longtime employer, the court
may allow {or require) the trustee to sell those shares if necessary to
prevent such a serious loss of trust income or value that a trust purpose
would be threatened.

(b) Termination of trust activity [§986]
Even a termination of the trust’s principal activity may be autho-
rized if the court finds that continuance of the activity would jeopar-
dize the settlor’s original purpose. [Rest. 2d §336]

@ Example: Where a trust was created with the direction “to retain

and carry on my farm,” the farm operation may be terminated
and the property sold if it appears that, due to unforeseen changes af-
fecting the farm, continued operation would inevitably result in loss of

the fa;m. et

L

(2) Provision forbidding any modification [§987]
“ ' If the settlor expressly provided against any modification of the trust, courts
' might be particularly reluctant to authorize deviation from the original terms.
Nevertheless, if a court were convinced that the settlor had not considered
the particular unforeseen circumstances that have occurred, deviation would
probably be ordered. {In re Estate of Pulitzer, 139 Misc. 575 (1931), 4ff’d,
237 A.D. 808 (1932); John H. Langbein, The Uniform Prudent Investor Act
and the Future of Trust Investing, 81 Iowa L. Rev. 641 (1996)]

Example: Joseph Pulitzer instructed his trustee to continue to publish

the New York World newspaper and prohibited sale of the stock of
the publishing company. Losses incurred in publishing the World jeopar-
dized not only the profits but also the other assets of the trust. The court
directed the trustee to sell the publishing company stock. [In re Estate of
Pulitzer, supra]

¢. Liability of trustee [§988]
Where the trustee knows or should know of circumstances justifying a deviation
from the original terms of the trust, he may be liable if he carries out those original
terms. A trustee’s fiduciary duties include a duty that obligates him to apply to an

appropriate court for instructions under such conditions, with liability for a loss
if he fails to do so. [Rest. 3d §66(2}]

(1) Exception—emergency [§989]
A trustee may be exempt from liability if he deviates from the original

trust terms without first obtaining court permission if an emergency exists
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requiring immediate action (and perhaps even if he reasonably believes such

an emergency exists). [Rest. 3d §66 cmt. e]

Power Regarding “Distributive” Provisions [§990]

Equitable deviation has generally been recognized only with respect to the adminis-
trative provisions of the trust, as distinguished from the distributive provisions. More
precisely, this majority common law rule applies to alteration of the trust terms in a
way that results in taking from one beneficiary and giving to anotber; i.e., the court
cannot add or remove a beneficiary or affect the amounts or shares the beneficiaries
are to receive. [Staley v. Ligon, 210 A.2d 384 (Md. 1965)]

Example: A trust is created to pay “income to Brother for life, and on his death
to distribute the principal to Child,” and no provision allows the invasion of
principal for Brother’s benefit. Under the usual common taw view, the court will not
permit the trustee to distribute any principal for Brother’s benefit because this would
affect Child’s share, no matter how serious Brother’s need or how likely it is that the

settlor would have wished an invasion. .
et

a. Minority view [§991]
B A few cases and an increasing number of statutes allow deviation even of this
type, involving distributive provisions. [See Cal. Prob. Code §15409; Fla. Stat.
§736.04115; Petition of Wolcott, 56 A.2d 641 (N.H. 1948)] This is also the
Third Restatement and UTC view. [Rest. 3d §66; UTC §412]

b. Exception—acceleration of indefeasibly vested rights [§992]
Even under the majority common law view, if an invasion of principal or an-
ticipation of payments would not affect the interests of any other beneficiary—
i.e., in the very rare situation in which there would be no change in the ultimate
(even contingent) rights of others to receive distributions—a court may permit a
change in the time or conditions of payment upon a showing of changed circum-
stances. [Rest. 2d §168]

@ Example: A trust was “to accumulate income during my son’s minority and
distribute principal and accumulated income to him on his coming of age.”
If it turns out that the son (who appeared well provided for when the trust was
established) is in need during his minority, because he is sole beneficiary of the
trust (or of an independent share of the trust estate), the court could modify the
terms of the trust or authorize deviation to permit present distributions.

c. “Construction” to allow invasion [§993]
In several cases decided by courts that purport to adhere to the majority common
law rule in this matter, the courts have been able to “find” by construction (rather
than “grant” by deviation) a power to invade implied from the language and terms
of the trust instruments, which contained no such express power in favor of the
needy income beneficiary. [Longwith v. Riggs, 14 N.E. 840 (Ill. 1887}]

(§§990-993)
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d. Distinguish—cy pres doctrine and charities [§994]
On the judicial power to modify not only administrative provisions by equitable
deviation but also the purposes of charitable trusts under the cy pres power in
appropriate circumstances, see supra, §§583-598.

EXAM TIP : gilbert

Recall that the cy pres doctrine allows a court to deviate from the trust's original
purpose and modify it to fit current circumstances. To invoke cy pres, the court
must find (i) that the designated purpose has been fulfilled or has become illegal,

- impossible, or impracticable to carry out, and (ii) under the traditional view, that
the settlor had a general charitable intent. (See supra, §§583-598.)

WHO CAN MODIFY OR TERMINATE TRUST gi'bert

If he reserved the power to revoke (which includes the power to
modify) or if he reserved an unrestricted power to modify (which
includes the power to revoke)

If power to modify or terminate is expressly conferred or implied;
a properly exercised power to invade principal may cause
termination

If all potential beneficiaries (present and future) consent and no
material purpose of settlor will be defeated

Under traditional view, if there are unforeseen changed circum-
stances that threaten the accomplishment of a trust purpose and
proposed change does not involve taking from one beneficiary
and giving to another

E Termination of Trusts by Operation
of Law

R

1. Expiration of Trust Term [§995]
If the trust instrument specifies the duration of the trust, the trust terminates by its own
provisions upon expiration of the specified period. [Rest. 3d §61] The trust term may
be for a number of years, but more often it is until the happening of a certain event (e.g.,
“until the death of my wife”).

2. Trust Purpose Fulfilled or Prevented [§996]
Where the purposes for which the trust was created have been completely fulfilled (e.g.,
“to provide such funds as are necessary to pay for my son’s college education”), the trust
terminates by operation of law even prior to the expiration date set in the trust instru-

ment if:
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[§§997-999]

()  The trust purposes have been accomplished (e.g., the settlor’s son has completed
college); or

(ii) The trust purpose bas become illegal or virtually impossible (e.g., the settlor’s
son has become mentally incompetent or, possibly, has reached an advanced age
and shows no desire to go to college).

[Rest. 3d §61] (Compare cy pres and charitable trusts, supra, §§583-598.)

3. Merger of Estates [§997]
A trust terminates by operation of law where there has been a merger of the legal and
beneficial interests (e.g., beneficiaries assign their entire beneficial interest to the trustee).
[Rest. 3d §69]

4. Destruction or Consumption of Trust Estate [§998]
Finally, when the trust estate ceases to exist, the trust terminates by operation of law.
Thus, where all trust assets have been consumed or lost, or otherwise cease to exist, the
trust likewise ceases to exist. [Rest. 3d §30]

a. Small estates [§999]
Growing case law and statutory authority indicates that a trust can be termi-
nated by a court when the trust estate becomes so small as to render its continued
operation impracticable and its purposes impaired. [Cal. Prob. Code §15408; Rest.
3d §66 cmt. d; UTC §412]

TERMINATION OF TRUST BY OPERATION OF LAW gllbert

The trust’s specified period expires

The trust purposes are accomplished or become illegal or impossible (but consider cy
pres if charitable trust)

All legal and beneficial interests merge

B = [ CX

All (or under growing authority most) of trust assets are consumed, lost, or destroyed
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Chapter Nine:
Trusts Arising by
Operation of Law

gt
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[§1000]

Key Exam Issues

In writing an answer to an exam question involving trusts arising by operation of law, keep
in mind the distinctions between resulting and constructive trusts:

(i) A resulting trust involves a reversionary interest when the equitable interest in prop-
erty is not completely or effectively disposed of. It is based on the presumed intent of
the settlor.

(ii) A constructive trust is not a trust at all but a remedial device based on principles of
equity, usually imposed to cure wrongdoing or prevent unjust enrichment.

Remember that the specialized purchase money resulting trust and the constructive trust
may be used as remedies in nontrust situations {as discussed in this chapter).

1. Watch for the following fact scenarios that may involve a resulting trust: s
a. The trust makes an fncomplete disposition of trust assets. :

b.  An express trust is unenforceable (e.g., the beneficiary is not properly desig-
nated). ' '

c.  An otherwise valid express trust fails for illegality, impossibility, or impractica-
bility. _ '

d. Omne person pays consideration to another for the conveyance of title to a third
person (i.e., purchase money resulting trust).

2.  Watch for the following fact situations that may implicate a constructive trust:
a. The facts involve an unenforceable oral trust.
b. There has been a breach of fiduciary duty.

c.  Title was acquired by some wrongful conduci (e.g., fraud, mistake, or conver-
sion, etc.). o : : '

A. Introduction

1. General Nature [§1000]
- Constructive and resulting trusts may arise out of situations in which an actual trust
intention is present but fails; they are not created by expressions of that intention but
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rather by operation of law. Thus, these trusts are implied by law or imposed by courts,
rather than being the product of a settlor’s intentional act.

Constructive trusts [§1001]

Constructive trusts are remedial devices. They are imposed by courts in the exer-
cise of their equitable powers fo remedy wrongs or to avoid unjust enrichment.
They arise out of diverse situations and in virtually all areas of the law; they may
and often do arise in the context of trust law.

Resulting trusts [§1002]

Resulting trusts are the reflection or implementation of reversionary interests
“found” in situations frequently involving trust law, but they may also be found
in situations that involve other areas of the law.

(1) Note
One peculiar form of resulting trust, the “purchase money resulting trust,”
has little to do with the primary subject of this Summary ¥t is examined in
some detail below in order to present a comprehensive treatment.

(2) Failed trust or trust provision [§1003]

For present purposes, the most significant resulting trusts are those that are
recognized by law on the basis of the legally inferred or implied intent of the
transferor to retain equitable interests where the legal title has been trans-
ferred, accompanied by an expressed intention to create a trust, but where
the transferor has failed, in whole or in part, to make a complete or effective
disposition of all equitable (or beneficial) interests in the property. This in-
complete disposition may result simply from the transferor’s failure to create
interests covering all possible rights and situations (i.e., provision is omitted
or incomplete), or it may arise because an actually expressed provision cannot
be proved (e.g., proof is barred by the Statute of Frauds or Statute of Wills)
and therefore fails. Alternatively, it may arise because an otherwise properly
created interest fails (e.g., purpose is illegal or beneficiary dies before date of
transfer) or is rejected (e.g., intended beneficiary disclaims).

Statute of Frauds Not Applicable [§1004]

Recall that the Statute of Frauds does not apply to trusts arising by operation of law. As
a matter of fact, both as originally formulated in 1676 and as enacted in most jurisdic-
tions to date, there is a specific exception in the statute for trusts of real property “cre-
ated by operation of law.” Hence: :

Constructive trusts [§1005]

A constructive trust may be founded entirely on oral evidence, provided the plead-
ings have alleged a cause of action and circumstances (e.g., unjust enrichment)
under which such a remedy is appropriate.



b. Resulting trusts [§1006]
Although a resulting trust is usually established without the use of parol evidence,
it may be established with the aid of such evidence as necessary.

Retroactivity, Tracing, and Accounting [§1007]

A decree establishing a constructive or resulting trust is normally retroactive to the date
of the transferee’s acquisition of title. The “trustee” is thus required to account for and
pay over to the beneficiary or beneficiaries all profits realized from the property or its
proceeds, and if the “trustee” has personally used or occupied the property, then for the
fair value of such use or occupancy.

Duty to Convey Title [§1008]
In most instances, a resulting or constructive trust is basically a “dry” or “passive” trust,

3

in which the “trustee’s” sole duty is to convey the property.

a. Constructive trusts [§1009]
A court decree establishing a constructive trust simply directs the title holder to
make the appropriate transfer or empowers the “beneficiary” to demand the trans-
fer. Where the constructive trust is to implement an intended express trust that
requires more than placing title in an appropriate transferee (e.g., to carry out the
purposes of a “secret trust” that involved an intended but unenforceable express
trust for X for life, remainder to X’s issue), it is likely that the directed conveyance

will be to another as trustee to carry out the terms of the intended trust. [Scott on
Trusts §§465, 465.1]

b. Resulting trusts [§1010]

When a resulting trust is recognized and other provisions of an incomplete express
trust have been fully implemented, the trustee’s only remaining duties are passive,
involving a conveyance to the grantor or other reversionary successor in interest.
Where terms of an expressed trust remain to be implemented, the trustee may
continue to have active duties to other beneficiaries plus resulting trust obligations
(including active duties) to distribute excess earnings (and sometimes even unneeded
portions of corpus) or to preserve, manage, and hold trust property for future
distribution to the grantor or his successors.

B. Resulting Trusts

1.

General Nature of Resulting Trust [§1011]

The best way to understand the general nature of a resulting trust, or of a resulting trust
interest, is to consider it equity’s way of recognizing an equitable reversionary interest—
i.e., an interest rermaining in a prior owner who, in making a transfer, made what turned
out to be an incomplete disposition of the “beneficial” (i.e., equitable) ownership. Thus,
a resulting trust arises where the transferor, in conveying the property, did not intend

[§§1006-1011]
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for the person receiving legal title to have the beneficial interests—or at least she is legaliv
presumed not to have so intended—and failed to make a complete or effective disposi-
tion of the beneficial interests in that property. [Rest. 3d §§7, 8] Leaving aside for the
moment the “purchase money resulting trust” (infra, §§1021 et seq.), there are three
general types of situations that give rise to resulting trusts {(see below).

EXAM TIP Eo— gilbert

Be sure you understand the difference between a resulting trust and an express trust:
A resulting trust is based on the legally presumed intention of the transferor, while an
express trust involves the transferor’s actual intention.

Failure to express intent as to some or all beneficial interests [§1012]

In some resulting trust situations, the transferor did not express (presumably by
oversight) an intention with respect to some or all of the beneficial interests in the
property; i.e., she did not make a complete disposition of the equitable interests.

(1)

(2)

Excessive trust res [§1013] ot

Where the amount of property transferred to the trust proves, whether tem-
porarily or permanently, excessive for the purposes of the trust, and no dispo-
sition of the surplus is indicated, courts may infer that the settlor did not
intend to make a disposition of the surplus or to allow the trustee to retain
it, but rather intended to retain it herself by way of “resulting trust” for her
benefit or that of her successors in interest.

Example: Transferor conveys Blackacre “to Transferee in trust to

pay such amounts of income as are necessary for the support of Ben-
eficiary, and on Beneficiary’s death to convey Blackacre to Charity,” The
income from Blackacre significantly exceeds the amount reasonably ap-
propriate for Beneficiary’s support. If the court infers that Beneficiary is
not to receive all income and that the surplus is not to be accumulated for
future needs or for future distribution to Charity, then the right to the ex-
cess income has not been disposed of (apparently it was overlooked) and is
payable to Transferor or her successors by resulting trust.

Unanticipated circumstances for which no interest expressed [§1014]
Where expressed interests are provided covering some but not all circum-
stances {others apparently having been overlooked), the undisposed of in-
terests are held upon resulting trust for the transferor or her successors.

@ Example: Transferor bequeaths “to Transferee in trust to pay the in-

come to Beneficiary for life, and on Beneficiary’s death to transfer the
principal to Beneficiary’s then living issue.” Beneficiary dies without having
had issue. Because no provision has been made and no interest has been cre-
ated for the circumstances that have materialized, the property reverts; i.e.,




-4

Transferee holds upon resulting trust for Transferor, her residuary benefi-
ciaries, or, if none (or if the trust was itself a residuary trust}, her heirs at
law.

Expressed trust unenforceable [§1015]

Where the transferor has sought to dispose of the equitable interests by express
trust but that trust is not expressed in a form that permits it to be enforced (i.e.,
the transfer is not effective), a resulting trust may arise.

(1) Effect where no appropriate remedy [§1016]
If, under the circumstances, a constructive trust is not appropriate and the
terms of the transfer are such that the transferee is clearly not allowed to
retain the property (hence no need for a restitution remedy}, then the ben-
eficial interest has not been effectively disposed of but remains as a rever-
sion in the transferor (or her successors) by way of resulting trust.

9 Example: Transferor bequeaths or devises “to Transferee, as trustee”

but specifies no beneficiaries or other trust terms, or the will leaves
“to Transferee in trust upon such terms as I have or may communicate to
Transferee during my lifetime.” Assuming no special circumstances exist
(such as actual fraud) requiring a constructive trust for Transferor’s estate
or others, it is clear on the face of the instrument that Transferee takes in
trust but {(under the general rule today) the terms of the trust cannot be
proved and cannot be carried out. Transferee holds on resulting trust for
Transferor’s estate for the benefit of her residuary beneficiaries or, if none,
her heirs at law {i.e., an equitable reversion remained in Transferor’s es-
tate).

Expressed trust fails for other reasons [§1017]

Where the intended expressed trust fails, in whole or in part, for other reasons,
the interests that fail (assuming the gaps are not to be filled by construction,
allowing the transferee or other beneficiaries to take by implication or accelera-
tion) remain in the transferor so that the property is held upon resulting trust for
the transferor or her successors.

(1) Failure of interest for illegality, impossibility, or impracticability [§1018]
Such a situation may arise because it is immediately or subsequently discov-
ered that some or all of the beneficial interests cannot be carried out because
it would be illegal, impossible, or impracticable to do so. ' '

@ Example: Transferor, a chef, bequeaths her residuary estate “to Trans-
feree in trust to provide scholarship funds for the benefit of the out-
standing students of my alma mater, the National Culinary Institute.” On

[§§1015-1018]
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2.

Transferor’s death, the National Culinary Institute is defunct. The court holds
that the cy pres doctrine is inapplicable, and the charitable trust fails. Trans-
feree now holds the residuary estate upon a resulting trust for Transferor or
her successors in interest.

@ Example: Transferor bequeaths “to Transferee in trust for the benefit

of Beneficiary until Beneficiary reaches age 25, the principal and any
unexpended income then to be paid over to Beneficiary.” Beneficiary, how-
ever, predeceases Transferor and all of Beneficiary’s interests lapse and others
are not substituted by antilapse statute (see Wills Summary}. Had Beneficiary
outlived Transferor there would have been a complete disposition (because,
by normal rules of construction, Beneficiary’s future right to the property is
indefeasibly vested so that even her death before attaining age 25 would not
cause her interest to fail, rendering the disposition incomplete). Because here
Beneficiary predeceased Transferor, the intended interest fails and the equi-
table rights in the property are not effectively disposed of. Transferee holds
upon resulting trust for Transferor’s estate {i.., for her residuary beneficiaries
or heirs at law). h

(2) Failure of interest due to disclaimer [§1019]

Sometimes a transfer is altogether complete on its face, but one or more
of the equitable interests are renounced by the intended beneficiary. Of-
ten the gaps in these situations are filled by statute, by construction, or
by acceleration of a remainder interest (e.g., S devises to L for life, re-
mainder to R; on disclaimer by L the remainder to R will accelerate, as if
L had died). But if no gap filling provision applies, the void created by the
disclaimer leaves a part of the equitable interests in the property undis-
posed of; i.e., there is a reversionary interest, and the trustee holds (in part
at least) upon a resulting trust for the transferor or her successors in inter-
est.

Consequences of Such Cases [§1020]

In all of these cases, a resulting trust arises by operation of law with respect to all or
some equitable interests in the property (either some quantity or portion or some
present or future interest) because the deed or will failed to make complete, effective
disposition of the property. In other words, some interests remain in the grantor {or
her estate) after the court has considered the various possibilities for filling in the
gaps or deficiencies by construction of the instrument and has also considered any
alleged grounds for remedial action in the form of a constructive trust either in favor
of the intended beneficiaries or to effect restitution to the transferor or her succes-
sors in interest. The recognition and enforcement of resulting trust interests also
assumes that the failure to make effective disposition was not the result of any ille-
gality of a type that leaves the transferor with “unclean hands” such that a court of
equity will refuse to intervene. : : '




[§§1021-1022]

COMMON TYPES OF RESULTING TRUSTS  ~~ © s gilbert

@ The transferor has failed (in whole or in patt) to make a complete or effective disposi-
tion of all equitable (or beneficial) interests in the property

& An otherwise properly created interest fails due to illegality, impossibility, or impractica-
bility

@ An otherwise properly created interest is rejected {e.g., disclaimed)

W One person furnishes the consideration for the purchase of property but title is taken in
the name of another (see purchase money resulting trusts, infra)

C. Purchase Money Resulting Trusts..

1. Development and Status of Doctrine

a. Background [§1021]
At early common law, courts adopted a strong presumption against a gift so that
if a person paid the consideration for the property but had title conveyed to an-
other, the “use” (beneficial enjoyment) was deemed to go to the person who paid
the consideration. Also, if a person gratuitously deeded property directly to an-
other with no mention of the beneficial use, the use remained in the grantor.

e

b. Early implications [§1022]
Thus, after the Statute of Uses {which operated to convert many “uses” into legal
interests), one who paid consideration for a transfer of land became the legal owner,
and one who made a gratuitous transfer of land remained the legal owner, via the
~ Statute’s execution of the “use.”

@ Example: Payor paid money to Seller for the purchase of Blackacre but
had title conveyed to Transferee. The use “resulted” in favor of Payor and
was converted by the Statute into full legal title in Payor.

9 Example: Donor gratuitously conveyed land to Transferee, reciting no use in

Transferee or in another. Here, a “use” arose by operation of law (i.e., “re-
sulted”) in favor of Donor. Thus, application of the Statute of Uses would result
in no interest whatsoever passing to the intended grantee. [Armstrong v. Wolsey,
95 Eng. Rep. 662 (1755})]
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c. Modern status of doctrine [§1023]

The law today has evolved into a somewhat different body of doctrine in some
significant respects.

(1) Direct gratuitous conveyance—gift [§1024]
Today, a gratuitous voluntary conveyance to another is presumed to be an

absolute gift to the grantee, and there is no resulting trust causing retention
of title by the grantor. [Graves v. Graves, 29 N.H. 129 (1854)]

(2) Purchase price paid by one person who directs title to be in another—resulit-
ing trust [§1025]
In the purchase money situation described above {where one person pays
consideration to another for the conveyance of title to a third person), the
old law prevails in most jurisdictions. The early presumption against a gift
has carried over into the modern doctrine of “purchase money resulting trusts”
in favor of the one who paid the consideration (see below).
. -
(a} Minority view [§1026]
A few jurisdictions (usually by statute) have flatly repudiated the doc-
trine of purchase money resulting trusts. In such states, the mere fact
that the purchase price was paid by one person and title was conveyed
to another is not enough to raise a presumption that the grantee holds
on resulting trust rather than beneficially. Rather, such a conveyance is
presumed to be a gift. [M.A.L., Annotation, Right of Creditors in Re-
spect of Property Gratuitously Conveyed or Transferred to a Third Per-
son for Alleged Benefit of Debtor, 147 A.L.R. 1160 (1943)]

Statement of Doctrine Under Modern Law—Resulting Trust Presumed [§1027]
Where the purchase price for property is paid by one person but, at his direction, title
is transferred by the seller to another, and there is no close family relationship be-
tween payor and grantee of a type that gives rise to an exception (see infra, §1041), it
is presumed that no gift was intended. There is instead a rebuttable presumption that
the payor intended the grantee to hold legal title as trustee upon a “resulting” trust on
behalf of the payor. [Howe v. Howe, 85 N.E. 945 (Mass. 1908); Rest. 3d §9]

Example: Payor pays the purchase price for Blackacre. At Payor’s direction, the
seller conveys title to Transferee, who is unrelated to Payor. There is a rebuttable
presumption that Transferee holds legal title as trustee (upon a resulting trust) for Payor.
It is presumed that Payor did not intend to make a gift to Transferee in this situation.

a. Minority view—presumption reversed [§1028]
Reasoning that because the payor’s gratuitous deed directly to the transferee
would presumptively be a gift it should make no difference that the payor pays




!

[8§1029-1033]

another to convey to the transferee, a few courts presume a gift in this situation
as well. Even under this view, however, if the transferee had acted fraudulently
in making an oral promise to hold title on behalf of the payor, a constructive
trust would be imposed in favor of the payor. [Duncan v. Laury, 249 A.D. 831
(1937)]

3. Operation of Purchase Money Resulting Trust Doctrine ‘ _ J

a. Payment, nature, and timing of consideration

(1) Effect of deed recitals [§1029]
Recitals in the contract of sale or deed as to who paid the consideration, [;
or even as to the amount of consideration paid, are not conclusive. Under l
a generally recognized exception to the parol evidence rule, extrinsic evi-
dence is admissible to show the source and nature of consideration for a
transfer. {See Evidence Summary.)

(2) Form of consideration [§1030) ' . f
The consideration given by the payor can be of any type—money, other _ It
property, or even services or a promise to pay.

- (3) Consideration paid after deed [§1031]
However, a person’s payment of some or all of the purchase price, with no
obligation to do so, affer the transfer of title does #ot create a presumption
of resulting trust. [Saulnier v. Saulnier, 103 N.E.2d 225 (Mass, 1952); Rest.
2d §457)]

(4) Pro rata resulting trust [§1032]
To invoke the purchase money resulting trust doctrine, the payor need not
supply ghe entire purchase price. If he pays part of the consideration but
has title conveyed solely to the other person, a pro rata resulting trust is pre-
sumed. [Rest. 3d §9 cmt, d]

- @ Example: The price for Blackacre is $100,000. Payor pays the seller
$50,000 while Transferee supplies the balance. If title is taken in

Transferee’s name only, it is presumed that Transferee holds an undivided

one-half interest on resulting trust for Payor. [Merschat v. Merschat, 117 .

N.E.2d 868 (Ill. 1954)] ;

(a) Rebutting the presumption [§1033]
Parol evidence may be introduced not only to rebut the presumption
of a resulting trust but also to show that a different Proportion was ' : i
intended to be held for the payor. Parol evidence may also be used to
show that the parties intended to “divide” the property not propor-
tionately but into successive estates (e.g., life estate in the transferee,

remainder in the payor).
f
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[§§1034-1038]

(b} Note
The “natural object of the bounty exception” (see infra, §§1041-1046)
applies here also.

b. Rebutting the presumption [§1034] :
The presumption that the transferee holds title on behalf of the person who paid
for the property is always rebuttable by proof that the payor did not intend such
a trust. [Rest. 3d §9]

(1)

o (2)

(3)
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Payments made as loan to transferee [§1035]

No resulting trust arises if the payor advanced the monies as a loan to the
transferee. Because the transferee has to repay the loan, the funds were really
provided by the transferee and there is no basis for presuming a resulting
trust. [Rest. 3d §9 cmt. €]

Example: If Payor agreed to loan Transferee $100,000 with which

to purchase Blackacre, and Payor or Transferee used these funds ac-
cordingly (regardless of whether Payor delivered the funds directly to the
seller or to Transferee, who then delivered the funds to the seller), there 1s
no resulting trust in Payor. The purchase price was paid by or on behalf of
Transferee, even though by loan from Payor.

Compare: Had Payor loaned money to Transferee to purchase Blackacre,

and title been placed in Payor’s name as security for repayment, Payor
would have held on resulting trust in favor of Transferee. (Borrowed con-
sideration was furnished by Transferee for transfer to Payor, and Payor’s
lien precludes Transferee from forcing the transfer to him before repayment
of the loan.) [Fox v. Shanley, 109 A. 249 {(Conn. 1920)]

Evidence showing intent to make gift [§1036]

The presumption of resulting trust may be rebutted by evidence showing
that the payor intended the transferee to take beneficially—i.e., that the payor
intended to make a gift to the transferee.

(a} Parol evidence [§1037]
The proof to rebut the presumption may be entirely oral, even though
title to real property is involved. This is because the Statute of Frauds
does not apply to the creation of trusts arising by operation of law {see
above) or to the reburtal of such trusts.

Oral agreement to hold in trust for third person [§1038]
What if evidence reburting the resulting trust presumption would estab-
lish an oral trust for another in violation of the Statute of Frauds?

Exampie: Payor pays the seller and directs the deed be made in
Transferee’s name (Transferee is unrelated to Payor), relying on




[§§1039-1042]

"Transferee’s oral promise to hold the land in trust for Third Party (which
would be unenforceable, of course, as an express trust).

(a) Result _
If the payor claims a resulting trust, the transferee can rebut that pre-
sumption by showing the oral agreement to hold for the third party.

(b) Distinguish—constructive trust [§1039]

But the third party cannot enforce the express trust because of the
Statute (although the transferee may voluntarily perform it—see su-
pra, §325). Upon proper grounds {fraud, etc.), if the transferee refuses
to perform, the third party should be the beneficiary of a constructive
trust. Otherwise, however, rather than allow the transferee to be un-
justly enriched, some courts may impose a constructive trust for the
payor {see infra, §§1047 et seq.).

(4) Close family relationship [§1040]
The presumed resulting trust for the payor in these various situations may be
rebutted by showing a close family relationship, which triggers a counter-
presumption in favor of a gift to the transferee. This situation is generally
treated by courts not as a rebuttal of the presumption of a resulting trust but
as an exception to the presumption. (See below.)

EXAM TIP . gilbert |

If you encounter an exam question in which a person obtains legal title from the
seller but another person paid the consideration, remember that the presumption is
that the transferee hoids title on a resuffing trust for the payor. However, this
presumgation is rebutted if: (i) the payor foaned the purchase price to the transferee,
who is thereby indebted to but does not hold the property for the payor; (if) the
payor intended to make a gift of the property to the transferee; (fii) the payor and
transferee entered into an oral agreement that the transferee was to hold the
property in trust for a third party; or (iv} the transferee is a natural object of the

R payor’s bounty {treated as an exception o the presumption rather than a rebuttal;
see infra).

¢. Exception—transferee is close relative [§1041]
The most important limitation on the operation of the purchase money result-
ing trust doctrine is that it does not apply—i.e., that there is no presumption of
resulting trust—where title is transferred by the seller at the payor’s request to
a “natural object of the bounty of the payor.” In such cases there is a presump-
tion of gift. [Rest. 3d §9(2)] '

(1) “Natural objects of payor's bounty” [§1042]
For purposes of establishing a presumptive gift, the following transferees

are generally held to be “natural objects of the payor’s bounty™:
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(a} Children, grandchildren [§1043]
The payor’s children, grandchildren, or other descendants, and per-
sons to whom the payor stands “in loco parentis” are deemed the natu-
ral objects of the payor’s bounty. [Altramano v. Swan, 20 Cal. 2d 622
(1942)]

{b) Spouse [§1044]

The payor’s wife is a natural object of the payor’s bounty, but au-
thorities are split on whether this exception applies as well to a payor’s
husband (some cases assuming no gift but rather that the transfer was
made in order to have the husband manage the property or was the
result of his domination). [Rehm v. Rehm, 32 Pa. D. & C. 193 (1938)]
The modern trend is to presume gifts on a gender-neutral basis. [Mims
v. Mims, 286 S.E.2d 779 (N.C. 1982); Rest. 3d §9(2) and cmt. b]

(c) Distinguish—other relatives and relationships [§1045]

But the presumption of a gift has often been held not fo apply in the casc
of a transfer to parents, siblings, in-laws or other more remote relatives;
hence, a resulting trust is presumed. [Gowell v. Twitchell, 28 N.E.2d
531 (Mass. 1940)] Even here, a gift may be presumed if parents are
involved, or if, for want of closer relatives, the related transferee would
stand in direct line of intestate succession. [See Rest. 3d §9 cmt. b—gift
may even be presumed where transfer made to spouse of payor’s de-
scendant, payor’s fiancée, or to person with whom payor has cohab-
ited for significant period of time]

EXAM TIP

Under the close relative exception to the purchase money resulting trust doctrine,
a gift, not a trust, is presumed from the following relationships:

* Parent supplies consideration, title taken in child’s name;
* Grandparent supplies consideration, title taken in grandchild’s name; and

* Husband supplies consideration, title taken in wife’s name (although
under the modern trend, the gender of the parties would not matter).

The normal presumption of a trust generally applies where the person furnishing
the consideration is the uncle, aunt, brother, sister, child, or grandchild of the
person receiving title.

(2) Gift presumption rebuttable [§1046]
The exception merely reverses the presumption, but the presumption of a
gift may also be rebutted by proof of contrary intention, which would es-
tablish a resulting trust. [Nolan v. American Telephone & Telegraph Co., 61



N.E.2d 876 (Ill. 1945); Rest. 3d §9 cmt. ¢] It is not objectionable under the
Statute of Frauds in this situation that the oral evidence establishes an oral
trust for the payor, for the evidence is offered not to establish an express trust
but to show the absence of a gift and to have a resulting trust arise by opera-
tion of law, '

D. Constructive Trusts

1.

Remedial Device—Not Really a Trust [§1047]

A constructive trust is not really a “trust” at all. [Rest. 3d §1] Like a resulting trust,
it arises by operation of law, but, quite differently, it serves as an equitable remedy
to redress wrongful conduct or prevent unjust enrichment. It is imposed whenever a
court of equity is convinced that the person who acquired title to the property is under
an equitable duty to convey it to another because the acquisition was by fraud, duress,
mistake, etc., or because (in certain appropriate circumstances) the holder of title would
be unjustly enriched if he were permitted to retain the property. In essence, a construc-
tive trust is not designed to effectuate an expressed trust intention but rather is to serve
as a remedial device to prevent injustice.

Keep in mind that despite the term constructive “trust,” a constructive trust is not really
a trust at all, but rather is an equitable remedy imposed to redress wrongful conduct or
prevent unjust enrichment. Usually, the constructive trustee’s only duty is to convey the
property to the person who would have owned it but for the wrangful conduct.

When Oral Trust Unenforceable [§1048)

The constriictive trust remedy is frequently applied when property was transferred
by one person to another on an intended trust but the trust is unenforceable. Usually,
in such cases the express trust is not allowed because of lack of formalities (e.g., oral
promise to hold in trust made with respect to land or assets passing by will). Then, if
the trustee refuses to carry out the oral trust agreement, courts of equity will, in appro-
priate circumstances, impose a constructive trust; the rationale when a constructive
trust is imposed is that it would encourage and reward wrongdoing or constitute unjust
enrichment to permit the trustee to retain the property outright. (See discussion of con-
structive trusts ansing from breach of unenforceable oral agreements to create express
trusts with respect to land or testamentary gifts, supra, §§327-346, 358-366.)

As Remedy for Breach of Fiduciary Duty [§1049] :
A constructive trust may also be imposed when property is obtained by one person
through breach of a fiduciary duty owed to another.

Example: A trustee absconds with trust funds and uses the money to buy a
house for himself; a constructive trust may be imposed on the house in favor

[§§1047-1049]
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of the beneficiaries whose funds were taken. (See infra, §1058 for discussion of trac-

ing.)

Other situations [§1050]

This is by no means limited to the wrongdoing of trustees. Constructive trusts
may be imposed whenever fiduciary duties are owed by one person to another,
e.g., an atrorney to a client, a guardian to a ward, an executor or administrator
to the beneficiaries of a decedent’s estate, the director of a corporation to the
corporation or its shareholders. (See Corporations Summary for discussion of
duty of a director not to appropriate for himself a “corporate opportunity” and
other such breaches.)

+

As Remedy in Nontrust Situations [§1051] : :

The constructive trust remedy is also available as a remedy to prevent unjust enrich-
ment and to rectify wrongs in nontrust situations. The following are the most fre-
quently encountered applications.

Fraud [§1052]

Suppose the transferee defrauds the transferor into transferring title and pos-
session of Blackacre to the transferee by falsely representing that she will make
valuable improvements on the property, which will benefit other property owned
by the transferor. In transferring the property to the transferee, the transferor
in no way intended to retain any interest, and the transferee certainly did not
intend to assume any fiduciary duties. Nevertheless, upon discovery of the fraud,
the transferor can sue the transferee to impose a constructive trust upon the
wrongfully obtained profits and property (or its proceeds if it has been sold); i.e.,
the law will impose a fiduciary status with an obligation to reconvey title (or
proceeds) and profits, even though this was not the actual intention of the par-
ties.

(1) Actual fraud (§1053]
In such situations, the constructive trust remedy is generally appropriate
only where the transferee is guilty of actual fraud. One who makes a promise
never intending to perform it is guilty of fraud, and if this can be shown,
a constructive trust would be proper. However, a mere broken promise is
normally not enough, although other remedies may be available even where
a constructive trust is not.

(2) Abuse of fiduciary or confidential refationship [§1054]
If the promisor (transferee) stands in a fiduciary or confidential relation-
ship to the party from whom she acquired the property, most courts will
then impose a constructive trust for breach of promise without actual fraud,
the breach being a violation of the transferee’s fiduciary duty {and hence, as
some courts would put it, a “constructive” fraud).




. [§§1055-1058]

b. Mistake [§1055]
Likewise, a transferee who obtains property from another by mistake (inno-
cent or otherwise) holds on constructive trust for the transferor.

Example: Grantor conveys two tracts of land to Grantee, while intending
to convey only one. Grantee holds the second tract on constructive trust
for Grantor, whether Grantee knew of the mistake or not. (See Remedies Sum-

mary.)

€.  Other situations [§1056]

Imposition of a constructive trust is often appropriate where a transferee ob-
tained title to property by conversion, theft, or duress, or where a transferee
acquired title as beneficiary under the will of a decedent whom he murdered, or
as surviving joint tenant where he murdered the other joint tenant(s). A con-
structive trust may even be imposed on an inheritance where an heir (or by the
better view, another person) wrongfully prevented the decedent from making a
will. [Pope v. Garrett, 211 S.W.2d 559 (Tex. 1948); compare Rogers v. Rogers,
63 N.Y.2d 582 (1984)]

COMMON SITUATIONS WHERE CONSTRUCTIVE TRUST
IMPOSED _ - C e gllbert

&g

When a fiduciary breaches his duty to another _ : v

(O

When the transferee obtains tltle to the property by fraud, mistake, conversion, theft,
duress, or homicide

i
o Sometimes, when an express trust fails due to fack of formalities (e.g., oral trust); see
supra, §§327-346, 358-366

-. 5. Effect of Transfer to a Third Person [§1057]
If the wrongdoer sells the wrongfully obtained property to an innocent purchaser
who purchases in good faith and for value, this will cut off the wronged party’s right
to have a constructive trust imposed with respect to that particular property. This is
because, under the general rule, a transfer of legal title to a bona fide purchaser cuts
off all hidden “equities.”

a. May reach proceeds [§1058]
However, a constructive trust may be imposed upon the proceeds of the sale
(and profits) in the hands of the wrongdoer under the “tracing” doctrine.

Example: Trustee misappropriated trust funds of which he was trustee
and used them to purchase a television and stereo for himself. Later, Trustee
sells the television and stereo to BFP, a good faith purchaser for value, and
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[§1059]

deposits the funds in a bank account. The trust beneficiaries (or a successor trustee)
can have a constructive trust imposed on the funds (and interest thereon) in the
bank account.

b. Not a bona fide purchaser [§1059]
If, however, the transferee did not give value (i.e., was a donee), or if at the time
of purchase, he knew of the source of the funds used by the wrongdoer to acquire
the items in question, or in some other way was on notice concerning the goods,
he is not a bona fide purchaser and is not entitled to retain the goods because he
does not cut off the equities of the beneficiaries. In this case, a constructive trust
can be imposed upon the items in his hands. (The beneficiary then will have a
choice of either of two possible constructive trust remedies to pursue: against
Trustee for the proceeds or against BFP with respect to the television and stereo.)

COMPARISON OF TRUSTS ARISING BY OPERATION OF 1
gilbert

LAW
RESULTING PURCHASE MONEY CONSTRUCTIVE
TRUST RESULTING TRUST : TRUST
S ecgllIEse /B Reversionary interest Rebuttable presumption | Remedial device
recognized where against a gift where one | imposed to cure
transferor fails to make | person pays another the | wrongdoing or prevent
a complete or effective | purchase price for unjust enrichment
disposition of benefi- transfer of title to a third
cial interests in person; but presumption
property of gift if third person is
natural object of payor’s
bounty
IR Rel: 88 Settlor or his succes- One who pays the Intended beneficiary or
IMPOSED IN SRR G0 purchase price settlor
FAVOR OF
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Review Questions

FILL IN
ANSWER
1. Which of the following statements of the law are true and which are false?
a. The main characteristic of an “active” trust is that the trustee must exercise
his discretion thereunder.
b.  Both a trust and a bailment can apply to any type of property, but title passes
only under a trust.
C A trustee generally has more limited powers than an agent.
_ d.  If money is conveyed, the test for a trust is whether the transferor intended
to create a relationship with respect to the specific funds transferred.
e. Under an equitable charge, the transferee has title to the property in ques-
tion and the holder of the charge has only a lien upon the property.
f. Where possible, a court will attempt to construe a conveyance as a trust or
equitable charge rather than a conditional fee.
‘2. Aunt Polly intends to convey certain property in trust to Tom, to be used for the .
benefit of Huck. However, in the document of transfer, Aunt Polly fails to use the :
y words “in trust.” :
oy . .
. a.  Does this prevent creation of the trust?
b.  Would the result be different if Aunt Polly expressed her intentions in writ-
ing but failed to communicate them to Huck?
3. Testator’s will devises certain property to Friend, “upon the understanding that
the property will be used for the care and maintenance of my father, Dad.” Will
this create an enforceable trust upon Testator’s death?
4.  MacDonald obtains an option on the farm Brownacre and thereupon notifies
Hubbard, “I hereby convey Brownacre to you in trust for my children, Jack and
JilL”
a. Assuming MacDonald takes title to the farm, is there a valid trust?
b.  Would the result be different if MacDonald sends the deed to the farm to
Hubbard with a letter stating, “This will effectuate the trust expressed in my
. earlier notice to you”? —_
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5. Smith conveys an apartment building to Jones “for life, remainder to Stanley in
trust for Harold.” If Jones allows the apartment to deteriorate, does Stanley have
any action against him?

6.  Sarah obtains a lien on certain property owned by Dan, whereupon Sarah conveys
her “interest” in the property “to Tom, in trust for Beth.” Do Tom and Beth each
have interests in the property?

7. Detter borrows $500 from Credetter and deposits the sum in his general checking
account. Detter later becomes insolvent and Credetter seeks to establish priority as
a creditor by showing that Detter held the $500 in trust for Credetter after the loan
became due.

a.  Assuming Credetter has a signed letter from Detter to this effect, is Credetter
likely to prevail?

b.  Would the result be different if the bank, rather than Detter, became insol-
vent?

¢.  Would it make any difference if Credetter had given Detter the $500 to hold
in trust for Benefishry, and Credetter now seeks priority over other creditors
of the insolvent Detter?

8.  Sam creates a trust in favor of Ben, with Ted as trustee, and reserves certain rights
for himself respecting investments by the trust. May Sam properly transfer such
rights to another, Don?

9. Jones conveys certain property to Smith and Edwards to be held in trust for Olson.
Smith is a minor.

e
a. Will this affect creation of the trust?

b.  Would the result be different if both Smith and Edwards fail to qualify as
trustees?

10.  Testator devises her collection of modern paintings “to Magritte in trust for my
son Bob for life, then to the Art Institute of Chicago.”

a. Does Magritte as trustee take full title to the paintings (on behalf of Bob)?

b. If Magritte becomes insolvent, do his creditors have any recourse against his
interest in the paintings?

c. Suppose that Magritte assumes his duties as trustee, but predeceases Bob.
Would title to the paintings then pass to the Art Institute?

d. Would the result be different if Magritte and another person, Wyeth, were
co-trustees of the trust, and Magritte predeceased Bob?

288 | TRUSTS




11.

12.

13.

14.

15.

16.

17.

18.

~

Alice conveys her restaurant to Arlo, “to hold and manage in trust for Joni.” Arlo
decides that he would rather operate a topless bar.

a. May Arlo simply refuse appointment as trustee?

b.  Would the result be different if he accepted the appointment and later wished
to resign as trustee?

¢.  Assume that Arlo accepts the trusteeship and commences operation of the
restaurant. At the same time, he opens a topless bar next door to the restau-
rant and adopts the restaurant name for his bar, with the result that the res-
taurant clientele shrinks. Can Joni have him removed as trustee?

Smith devises his summer home to his nephews, Frank and Bill, “upon trust for
Frank and Bill.” Thereafter, Bill becomes insolvent and his creditor, Jones, argues
that she is entitled to satisfy her claim out of Bill’s legal share of the estate. Will
Jones prevail?

Ron bequeaths his residuary estate “to Teri in trust to care for my beloved dog,
Comet.” Has Ron created a valid trust?

Arthur conveys his securities holdings to Jack “in trust for my son Will, all hold-
ings to be paid to Will when he reaches age 21.” A further provision of the trust
requires Jack to employ the services of Dave, an investment analyst, in managing
the portfolio. If Jack proceeds to handle the investments himself, may Dave sue to
enforce the trust provisions?

Scarlett conveys a portion of her real property “to Rhett in trust for Bonnie for life,
then in trust for those designated as beneficiaries in my last will and testament.” Is
there an gpforceable trust?

Newman devises his several stamp collections to Kramer “in trust for the family of
my late sister Geri, to be allocated as Kramer so chooses.”

a. Is this a valid trust?

b. Would the result be different if the devise were to Kramer “in trust for
yourself or for the family of Geri”?

Charlie leaves his fishing boat to Sal “in trust for all of my good friends at Paddy’s
Bar.” Has he succeeded in creating an enforceable trust?

Oliver conveys his estate, Greenacres, “to Lisa in trust for my nephew, Eb.”
a.  Does Eb have any interest in Greenacres?

b.  Would Eb’s interest, if any, change if the conveyance were “to Lisa, to sell
for the best available price and to hold the proceeds in trust for Eb”?

o
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19,

20.

21.

22.

23.

24,

25.

“26.

27,

George bequeaths the bulk of his estate to Ringo in trust for George’s only daugh-
ter, Rita, “provided that Rita, throughout her life, abides by all tenets of the Maharishi
Big Fet Won.” Is this a valid testamentary trust?

Barbara conveys an office building to Jeb “in trust for my grandchildren, provided
no distribution of income is made until they reach majority.”

a. Has Barbara created a valid trust?

b.  Would the result be different if the conveyance were “to Jeb in trust for George
for life, remainder to my grandchildren”?

In a letter to his nephew, Rory, Buford declares, “In consideration for your assis-
tance in editing my latest book, I promise to hold one-fifth of the royalties there-
from in trust for your children, Molly and Max.” Does this result in creation of a
trust?

Musikman declares in writing to Marian, “I hereby appoint myself trustee of my
River City apartment building for Marian.” Is this sufficient to create an enforce-
able trust?

Professor Res Ipsa tells his class, “Notice to the trust beneficiary is not necessary
to create a valid trust, but the settlor must always notify the trustee and obtain his
acceptance.” Is this statement accurate?

DuPont bequeaths his chemical plant and his collection of abstract art in trust for
the benefit of his grandson, Ike. Ike, an ardent ecologist, wants nothing to do with
the chemical plant but very much admires the art collection. May he reject desig-
nation as to the plant but accept as to the art?

Alfredo obtains an option on certain lake property and immediately notifies Jaime
in writing that he is transferring the property to Jaime in trust. Alfredo then pur-
chases the property and gives it to his son, Miguel. Can Jaime enforce Alfredo’s
original agreement?

Wendy orally agrees to hold the recently acquired proceeds from the sale of her
house in trust for Dave. She then uses the proceeds to buy a fast-food outlet. Can
Dave enforce the trust as to the fast-food outlet?

Stanley deeds his motel to Freda, upon an oral trust for Irving. With Freda’s knowl-
edge and consent, Irving finances a heavy advertising campaign to increase busi-
ness at the motel.

a.  If Freda denies any trust agreement, may Irving enforce his rights as benefi-
ciary?
b.  Suppose that Freda and Irving operate the motel for several months, where-

upon Freda files for personal bankruptcy and her creditors seek to have the
motel declared a part of her estate. Will they be successful?
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28.

29.

30.

31.

32.

33.

Adrian conveys all his real property to Natalie, upon Natalie’s oral representation
that she will hold the property in trust for Adrian’s wife, Trudy, and will properly
manage it after Adrian’s death. After the conveyance, Natalie refuses to perform
as trustee and asserts title to the property outright. Can Trudy enforce the trust?

Giselle asks her friend Louise if Louise will manage her property as trustee for Giselle’s
husband, should Giselle die. Louise agrees, whereupon Giselle executes a will leav-
ing all her property to Louise. After Giselle’s death, Louise asserts full title to the
property in herself.

a.  Can Giselle’s husband enforce any rights to the property?

b.  Would the result be different if Giselle’s will had devised the property to

Louise “pursuant to the trust previously agreed to by us”?

Woody conveys certain property to Mia “in trust for my child Satchel, this trust to
be irrevocable by me.” Later Woody executes a will devising the bulk of his estate
“to Mia upon the existing trust for Satchel.”

a.  Will this devise be upheld?

b.  Would the result be different if Woody had retained the power to modify the
trust?

c. Would the result in b., above, be affected if the jurisdiction in question had
adopted the Uniform Testamentary Additions to Trusts Act?

Tom insures his life for $100,000, naming Rita as beneficiary under the policy. In
a typawritten memorandum, Rita agrees to hold the proceeds in trust for Junie’s
family, and acknowledges Tom’s power to revoke the trust or change the benefi-
ciary at any time. Is this a valid inter vivos trust?

Rex opens a savings account in his own name “as trustee for my cousin, Ralph.”
Subsequently, Rex executes a will leaving “all my personal property, including
savings and bank deposits” to Beatrice. Is Ralph the beneficiary of an inter vivos
trust at this point?

Fred conveys his ranch “to Daphne in trust for Shaggy and Thelma.” Shaggy then
orally agrees to transfer his interest in the ranch to Veronica, who notifies Daphne
of the transfer. Some time later, Shaggy prepares a written deed of gift transferring
the ranch to Josie, who fails to notify Daphne of the conveyance.

a. May Daphne properly pay income from the ranch to Veronica?

b, Would the result be different if the trust property consisted of Fred’s mu-

nicipal bonds?

‘ ki " “ e
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34.

35.

36.

37.

38.

39.

40.

¢. ' Suppose that, prior to either attempted conveyance, Shaggy files a petition
in bankruptcy. Can Shaggy’s creditors attach his interest in the ranch?

Anita conveys $100,000 “to Bob in trust for Carla, with corpus and income to be
paid to Carla and no other.” Shortly thereafter, Carla becomes insolvent.

a. Are Carla’s creditors entitled to attach her interest in the trust?

b.  Would the result be different if Bob had paid $5,000 in income to Carla under
the trust?

Jack purchases Whiteacre from Hurley, but has title conveyed to Kate “in trust,
with income to Jack for life and the remainder to the heirs of Jack.” Jack is paid
income by Kate until his death. May Jack’s creditors attach Whiteacre to satisfy
their claims against him?

Albert devises his personal property “to Jack as trustee, to pay to my nephews and
nieces in such proportion as he shall deem proper.” Shortly after Albert’s death,
his niece Susan attempts to assign her interest in the trust to Max.

a.  Is the assignment valid?

b.  Suppose Jack indicates his intention to pay a specified portion of the property
to Susan, whereupon Susan makes the assignment to Max. Jack has notice of

the assignment, but conveys the property to Susan. Can Max proceed against
Jack?

Howard deposits $30,000 in Marian’s name “in trust for the education of my daughter
Joanie, and for that purpose only.” Marian calculates that Joanie’s educational ex-
penses will be Jass than $30,000. May Marian properly pay the excess amount to
Joanie for her general use?

Ronnie bequeaths the bulk of his estate in trust to Ivy College, “to be used to defray
the educational expenses of needy students of Ivy College from River Fork, Nebraska.”

a.  Is this a proper charitable trust?

b.  Would the result be different if, in addition to the above provision, Ronnie’s
trust also provides that a portion of the trust property be devoted to the care
and feeding of his dog, Aardvark?

Arnie conveys property to Betty in trust “for use in spreading the conservative phi-
losophy of government to the general public.” Is this a charitable trust?

Lancelot bequeaths certain property in trust to an order of Franciscan monks “for
the purpose of daily masses for my soul and for the perpetual care of my grave site.”
Has Lancelot created a charitable trust?
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Morty discovers that he has incurable cancer and is told that he has no more than
six months to live, Two weeks before his death. Morty conveys all of his property
in trust for the advancement of the “Next Life” Church, in order to enhance his
chances for reincarnation. Is this a proper charitable trust?

Wilma bequeaths a sizable sum in trust to found a private school, with Betty (a
private individual) as trustee, the school to be “exclusively for Caucasian females.”
Is this a valid charitable trust?

Eddie devises $250,000 in trust to provide shelter for the homeless in Big City, “but
if such purpose fails, then to the heirs of my grandchildren.” Eddie dies survived by
two sons, and several months after his death, Big City commences to provide public
housing for the homeless. Will the trust fail?

In summarizing his lecture on trust administration, Professor Res Ipsa declares,
“Trustees, like executors under a will, have only such powers as are conferred on
them by the instrument or by statute or court decree.” Is this an accurate assess-
ment?

Wally Mart conveys a shopping center to $am Club “in trust for my niece, Kay
Mart, until her majority.” Sam commences to administer the trust, and thereafter
leases several buildings in the center to J.C. Penny for a period of 25 years.

a. " Is the lease valid?

b.  Suppose that the trust also contains a provision that “Sam Club is autho-
rized to pay to Kay Mart such amounts as may be required for reasonable
educational expenses.” Kay requests funds to attend the summer session of
a lotd! drama workshop, but Sam refuses on the ground that this is not a
proper educational expense. Can Kay compel payment of the funds?

George conveys certain property to Jane and Judy in trust for Eiroy. Shortly there-
after, Judy’s creditors attempt to attach the trust property to satisfy claims against
Judy. Jane seeks a temporary restraining order against this action, but Judy refuses
to join in the application. May Judy’s creditors have the application denied on this
ground?

Susannah is appointed trustee of an investment portfolio, to be managed for the
future educational expenses of the settlor’s children.

a.  If Susannah administers the trust as would a reasonable person, has she fulfilled
her duty of care as trustee?

b.  If Susannah is an investment analyst by profession, will she be held to a higher
standard of care than the ordinary trustee?
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Tina conveys a large apartment complex to Reed, a businessman, in trust for Silvio.
Reed thereupon hires Paula as a live-in manager at the complex. Several months
later, Reed discovers that Paula has embezzled $2,000 in rentals.

a. Is Reed liable to Silvio for this loss?

b.  Would the result be different if Reed and Paula were appointed as co-trust-
ees, with Paula in charge of day-to-day operations?

Pam conveys certain property to Dwight in trust for Michael. Thereafter, Dwight
(knowing Michael is in the market for a house) wishes to sell his house to Michael.

a.  If the house is totally unrelated to the trust property, does Dwight owe any
special duty to Michael regarding such a purchase?

b.  Would the result be different if the trust res consisted of real estate holdings
and Dwight proposed to have the trust purchase his house?

¢.  Would the result be different if Dwight negotiates the sale of certain trust
holdings to Jim and receives a bonus from Jim for the sale?

Yugo, a car dealer, is appointed trustee of certain property. May Yugo properly
compensate himself for arranging the purchase of a car for the beneficiary out of
trust funds?

City Bank, the trustee for five separate and unrelated trusts, learns of a large real
estate development which it considers a good investment,

a. May the bank properly pool assets from the five trusts to meet the minimum
capital coprribution required for the development?

b.  Prior to making the investment in question, the bank obtains insurance against
its own liability to the trusts as a result of the investment. Is this proper?

Monica is named trustee of property for the benefit of Ross. Thereafter, Monica
purchases a restaurant in her own name, using both trust funds and her personal
assets. The restaurant fails due to zoning changes that Monica could not have antici-
pated. Is Monica liable to the trust for the funds invested?

Fred is appointed trustee of Ricky’s bank accounts “to pay a yearly income of $10,000
to Lucy for life, then to Little Ricky.” Fred continues to maintain the checking
accounts in proper form and to make the specified disbursements. Has Fred thereby
fulfilled his duties as trustee?

Professor Quantum Meruit tells her class, “Regardless of the prudence of a par-
ticular investment, it must be of a fype approved by statute before the trustee can
commit trust funds to it.” Is her statement true?

!
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Allen is trustee of certain property for the benefit of Butch. Celeste, a highly suc-
cessful entrepreneur, tells Allen that if the trust loans her a substantial part of the
corpus, she will pay the highest possible interest rate and will see that the trust has
first opportunity to invest in her next venture.

a.  If Celeste is clearly solvent, may Allen make the loan?

b.  Suppose Allen obtains Butch’s consent to the loan, and thereafter Celeste loses
her entire operation (along with the loaned funds). Is Allen personally liable
to Butch for the loss?

c. Suppose instead that Allen makes the loan without Butch’s consent, and Celeste
is able to repay only 50% of the principal. Allen makes a similar loan to
Denise, who repays the entire loan plus interest and a “bonus” to the trust.
Butch then sues Allen for the loss on Celeste’s loan. Can Allen offset the gains
on Denise’s loan against the losses on Celeste’s?

Art is trustee for certain property under a trust instrument with a provision excul-
pating the trustee from liability for errors of judgment, carelessness, or negligence
in administering the trust. Art invests substantial time in a risky venture to which
he has committed trust funds; but despite his best efforts, the trust assets invested
are lost. The investment was improper but not grossly negligent. Is Art entitled to
«<ompensation for his services on the venture?

Trustee Hector contracts with Earl, an electrician, to make certain repairs on trust
property. The written agreement for the repairs is signed by Hector “as trustee.”

a. Can Earl sue Hector personally for monies owed him under the agreement?

b.  Can.Barl proceed against the trust estate if the contract was imprudent or in
excess of Hector’s trust powers?

¢.  Could Earl proceed against the trust estate if the contract was proper and if
there was an effective disclaimer against personal liability?

Arlene is trustee of a trust that owns a dry-cleaning business. On a delivery run,
one of the cleaner’s employees negligently injures a pedestrian. Can the pedestrian
hold Arlene personally liable for the tortious conduct?

Carol is trustee of property for Marsha, Jan, and Carol as co-beneficiaries. Carol
makes an improper investment that results in a loss to the trust.

a. Do Marsha and Jan have any recourse against Carol?

b.  Would the result be different if, before Marsha and Jan discover the breach
of trust, Carol assigned her beneficial interest to Alice, a bona fide purchaser
without knowledge of the impropriety?
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Archie devises his apartment house “to Mike in trust to pay income to Edith for
life, remainder to Gloria.” Archie dies on March 1, and a final decree of distribu-
tion for his estate is entered on October 18.

a.  Is Edith entitled to income from the apartment from March 1?
b.  Would the result be different if the trust res devised by Archie was $250,000?

c. Suppose that Edith dies two years after Archie. One day after Edith’s death,
Mike receives rental income on the apartment house for the previous month.
Should this income go to Edith’s estate?

Doug dies, leaving his silver mine and 500 shares of Acme Corporation stock in
trust to Mark, “to pay income to Carole for life, remainder to Elizabeth.” Some
time thereafter, Acme declares a stock dividend.

a. Should Mark allocate any part of this dividend to Carole?

b.  Would the result be different if a cash, rather than stock, dividend were paid
by Acme?

c. Shortly after the Acme dividend, Mark discovers that the silver mine is nearly
depleted. Mark therefore sells the mine to a land developer for a handsome
profit. Is Carole entitled to the sale proceeds?

Dale conveys his cattle ranch in trust for Roy as income beneficiary for life, with
the remainder to Gene. An epidemic strikes the ranch, killing all of the cattle.

a.  Should the expense of replacing the herd be charged to Roy?
b.  Should the trusgge’s own fees and expenses be charged to Roy?

Ollie conveys property to Zack in trust for Daisy, reserving the power to revoke
the trust.

a.  Does Ollie have the power to modify the trust?
b.  Could Ollie exercise the power to revoke the trust in his will?

Professor Quantum Meruit tells her students that the beneficiaries may modify or
terminate a trust “if the majority of legally competent beneficiaries so decide and
a fair payment is made to nonconsenting beneficiaries for their interest in the trust
estate.” Is this true?

Ellie devises her house to Bobby “in trust for JR, with the proviso that the house
not be sold prior to JR’s death.” After Ellie’s death, the neighborhood is rezoned
for industrial use as a stockyard, and the house is virtually uninhabitable.

a.  May the court permit Bobby to sell the house?
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67.

b.  Could Bobby be persdnally liable to JR if he adheres to Ellie’s instructions
and fails to seek court instructions respecting the sale of the house?

Brett purchases Mark’s small truck farm for $50,000, but directs that title to the
farm be transferred to Debbie. Brett and Debbie are not related. Some time thereaf-
ter, Debbie attempts to sell the farm to Rachel and retain the proceeds. Brett moves
to enjoin Debbie, on the ground that Debbie holds the farm for Brett on a resulting
trust.

a. Is this a valid prima facie argument?

b.  Debbie seeks to introduce evidence of an oral agreement with Brett, whereby
Brett had advanced the $50,000 purchase price as a loan to Debbie (which
Debbie would repay out of the sale proceeds from Rachel). Brett moves to
exclude such evidence because of the Statute of Frauds. Should Brett prevail?

Roger executes a deed conveying his summer cabin to Betsy, upon Betsy’s represen-
tation that she will improve the property and convey it to Roger’s son, Sonny, in one
year. After the year has passed, Betsy asserts full title and refuses to convey the
property to Sonny. Will a constructive trust be imposed in favor of Roger?
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- Answers to Review Questions

1.a. TRUE A trust is active if the trustee has amy power or duty thereunder that involves
the exercise of discretion. [§19]

b. FALSE It is true that title passes only under a trust. However, only a trust can apply to
any type of property; a bailment can exist only as to chattels. [§§30-31]

¢. FALSE The agent’s authority is limited to what power is expressly granted by the
principal, whereas a trustee is held to have all powers appropriate to his duties
unless limited by the settlor or by law. [§39}

d. TRUE If the transfer is made without an intention that those particular funds be held
or returned, only a debt is created. [§43]

e. TRUE ' The transferee holds full title to the property transferred {as well as income
therefrom). The holder of the equitable charge has a lien and can enforce his
rights by foreclosing against the property (including its income). [§§53-56]

f. TRUE Because failure of a condition would result in a forfeiture, the courts generally
construe conveyances as trusts or charges unless the language of condition is
very clear, [§60]

2.a. NO . Provided the other requirements for creation of a trust exist, failure to use the
word “trust” is immaterial. It is the intention to create a relationship that the
law would deem a trust that is essential. [§67]

| o~ |
b. NO As long as there is an external expression of Aunt Polly’s intent, communica-
tion to the beneficiary (Huck) is not required to create the trust. [§70]
™ 3. DEPENDS Mere use of precatory words (“understanding™) will not create a trust under
modern law. But if Testator had previously been supporting his father, the
devise might be sufficient to create a trust. (And if Friend were Testator’s ex-
ecutor, this would further strengthen the presumption of a trust.) [§§71-80]
4.a. NO MacDonald must ownn the trust res when he attempts to create the trust. [§81]
b. PROBABLY Courts will generally hold a trust intent expressed prior to acquisition of the
YES property to be sufficient if there is a manifestation of intent after acquisition
that is consistent with the earlier expression. {§83]
5. YES A trust of a future interest (here, a remainder) can be created .immediately, and

Stanley may therefore exercise his right to prevent waste, etc. [§87]
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Sarah has no legal title to the property, but she can convey her eqilitable inter-
est (a lien) in trust. The trustee, Tom, has the paramount equitable interest, while
the beneficiary, Beth, has the subordinate interest. [§97]

Detter and Credetter cannot create a “trust” from a mere debt owed by one to
the other. Credetter simply has a general claim against Detter (absent some other
type of security) and thus would have no priority over the other general creditors,
[§§105-108]

In this case, the “trust™ fails not only because it represents a general debt but
also because there was no segregation of the monies deposited by Detter. Hence,
even if Credetter had given Detter the $500 specifically to hold in trust, it is
unlikely that Credetter (or Detter) could establish any priority. [§§105, 107-108]

Here, there is no underlying general debt; and the only possible question
would be segregation of the monies held in Detter’s checking account. How-
ever, if there were sufficient evidence of separation—i.e., a “special deposit” of

the $500 by Detter—then the trust would probably be upheld. [§§109-111]

~ Any rights that a settlor has may be transferred by him to another. [§121]

Smith’s minority may affect his capacity to administer the trust, and hence may
mean that he fails to qualify as trustee. In that event, his co-trustee, Edwards,
acquires the title to the property as trustee. [§§125-127, 131]

The absence of a trustee in an inter vivos trust may cause the trust to fail because
there can be no effective transfer of the trust res. However, there is no delivery
requirement for testamentary trusts, and so the court could simply appoint a
trustee—and this might also be done for an inter vivos trust if the trustees’ fail-
ure to qualify is due to incapacity (minority, etc.). In the few cases where the
settlor explicitly requires a particular trustee, #o court appointment can be made
and the trust will fail. [§§135-140]

The conveyance itself indicates a life estate to Magritte, with remainder to the
Art Institute. However, Magritte traditionally receives whatever title is neces-
sary for him to carry out the purposes of the trust—and under the modern view,
he will be deemed to take full title to the paintings (for Bob’s benefit) despite the
language used. {§144]

Whether he has full title or merely a life estate, it is a “bare” legal title without
any beneficial interest. Hence, his personal creditors cannot satisfy their claims
against the trust res. [§146]

In most states, Magritte’s “bare” legal title would pass to his heirs (but with-
out any beneficial interest in the paintings) subject to the trust. (In some states,
title would vest in the court until a new trustee was appointed.} However, title
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would 7ot pass to the Art Institute until Bob’s death {absent some other provi-
sion in the trust). [§147]

Absent contrary circumstances, co-trustees are deemed to hold title as joint ten-
ants. Hence, upon Magritte’s death, the legal title would not pass to his heirs but
would vest solely in Wyeth. [§148]

Arlo can disclaim his appointment as trustee for any reason whatever. [§149]

Here, Arlo must obtain a court order relieving him of his appointment and re-
mains personally liable for his trust duties until such an order is entered. [§§150-
152]

Because Arlo’s action appears to involve a breach of trust responsibilities and
possible conflict of interest, Joni would probably obtain a court order removing
him as trustee. (Of course, if she has power to terminate the trust, she can re-
move him without court order.) [§§153-158]

Most courts would hold that #o merger has occurred (i.e., that Bill and Frank
each hold as trustee for the benefit of both). Thus, Jones could not reach the
estate. A few courts would hold that a merger did occur {in which case Jones
could reach Bill’s beneficial interest in the summer house). [§§159-162]

A few courts would hold that because the attempted trust is neither private
(no beneficiaries capable of enforcing the trust) #or charitable (limited to Ron’s
pet), it fails. But many courts recognize this as an honorary trust—if Teri 1s
willing to apply the property for Comet’s care, she will be allowed to do so.
[§5170-176]

Dave would be regarded as merely an incidental beneficiary, without rights to
enforce the trust. Only Will (or his guardian) could commence such a suit. [§182]

Should Bonnie predecease Scarlett, Rhett would hold on a resulting trust for
the benefit of Scarletr until the beneficiaries of her will could be ascertained.
Of course, the will must comply with the requisite formalities under the Stat-
ute of Wills. [§§184-192]

“Family” is a sufficient class description, and because Kramer’s power of se-
lection among the class members is mandatory, his discretion as to manner of
allocation does not affect the validity of Newman’s gift. [§§196-212]

Because Kramer has the power to include himself, Newman has simply made a
gift to Kramer (subject to a general power of appointment) instead of creating
a trust. [§200]

Although somewhat more limited than “all my friends,” Charlie’s class of
beneficiaries is still probably too indefinite. Thus, Sal would hold the boat for
Charlie’s successors in interest. [§206]

)
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Under modern law, Eb is regarded as having equitable ownership of the estate,
while Lisa holds legal title thereto as trustee. [§217]

Here, Eb has an equitable interest in the trust res, which is equitably converted
from one in land to one in the sale proceeds. Hence, it is an interest in personal
rather than real property. [§220]

The religious restrictions in the proviso may well be held invalid, but it is likely
that George intended to provide for his daughter in any case. Hence, the court
would probably enforce the trust without the proviso {unless George’s intent
was clearly contra). [§§227, 237, 239]

The conveyance violates the Rule Against Perpetuities, the rule against suspen-
sion of power of alienation, and the rule against accumulations; i.e., in each
case, it is beyond the period of lives in being plus 21 years. [§§240-253]

The gift to Barbara’s grandchildren would still fail {as violating the Rule Against
Perpetuities and the rule against suspension of power of alienation), but the

gift to George does not violate the rules and is therefore enforceable. [§§241-
252]

To create a trust, there must be an effective present transfer of the trust res to
the trustee (Buford); a mere promise is not sufficient. However, because there
was consideration for the promise, it can be enforced against Buford even if no
trust arises until royalties accrue. [§§265-266, 293-297]

Even where the settlor is also the trustee, he must demonstrate “delivery” of the
trust res by segregating it from his other property (here, by recording a deed in
the building to Musikman as trustee for Marian). [§§270-271]

Neither the beneficiary nor the trustee need be notified of the trust, as long as
an effective transfer is made; nor need the trustee expressly accept his appoint-
ment (such acceptance being presumed in the absence of evidence to the con-
trary). As a practical matter, of course, the trustee will almost always be made
aware of the trust when he takes delivery of the property. [§§274-289]

It is doubtful that a beneficiary’s acceptance must be of the whole of his rights
under the trust. [§286]

Because the original letter preceded Alfredo’s purchase of the property, no trust
resulted therefrom. Whether any trust arose depends on whether Jaime paid con-
sideration for the transfer. If he did not, there is no trust; but if he did, the trust
arose at the moment Alfredo acquired the property and Jaime can enforce his
rights as beneficiary. [§§299-301]

The Statute of Frauds applies only to real property, and property is character-
ized by its original status. Here, the trust res was originally personal property




(money), and its subsequent conversion into real property does not affect en-
forceability of the oral trust. [§§302-307]

27.a. POSSIBLY Even though it is unclear whether there was any transfer of possession, Irving’s
efforts may constitute sufficient part performance to create an enforceable trust.
[§§319-323]

b. NO As long as the trustee (Freda) performs under the oral agreement (and/or the
trust is otherwise enforceable, as by part performance), no one else can chal-
lenge the trust under the Statute of Frauds. The statute merely bars enforcement
against the trustee. [§§324-326]

28. NO S Trudy cannot enforce the trust directly because the Statute of Frauds renders it
unenforceable. However, if Natalie never intended to perform, she is guilty of
fraud and a constructive trust will be imposed in favor of Trudy. Moreover,
parol evidence to show the agreement and the fraud can be introduced. If Natalie
intended to perform at the time of conveyance, but later changed her mind, there
is a split of authority—although the modern view would still impose a construc-
tive trust to prevent unjust enrichment. However, many courts would impose
the constructive trust in favor of the settfor (Adrian), rather than Trudy. |§§327-

s 346]
29.a, SPLIT OF The oral trust agreement cannot be enforced directly, but most courts would
AUTHORITY allow Giselle’s husband to enforce the agreement as a constructive trust. Other

courts would impose a constructive trust, but only in favor of Giselle’s estate
(so that her intestate heirs, including her husband, would take the property). In
either case, Louise will not be allowed to keep the property for herself. [§§356-

362]
b. SPLIT OF: . - Here, most courts would find that Louise holds upon a resulting trust for
AUTHORITY Giselle’s heirs (i.e., that the provision is simply a defective testamentary trust).

Other courts (and the preferred view) would find a constructive trust in favor
of Giselle’s husband, the intended beneficiary. [§§363-365]

30.a. YES The “pour-over” provision is effective because it was executed after the trust
was in existence and the trust itself is nonmodifiable. [§§367-375)

b. DEPENDS If Woody did not actually modify the trust, the “pour-over” is clearly valid. If
the trust was modified, the trend is to hold that the “pour-over” is valid and
applicable to the trust as amended. Some courts would hold the “pour-over”
invalid altogether, or would uphold it only on the trust terms at the time the
will was executed. (Note that if the will was republished after the amendment,
the “pour-over” is effective on the amended terms in all jurisdictions.) [§§376-
387]

c. YES The Uniform Act requires only that the trust be sufficiently described in Woody’s
will. It can be any preexisting trust. [§§394-395]
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Life insurance trusts are considered nontestamentary, and retention of powers
by the settlor-insured will not affect this result (unless complete powers are re-
tained). [§§407-417}

The primary factor is Rex’s intent: If there is clear evidence that he intended a
trust after the will (e.g., deposit book given to Ralph), there is an inter vivos trust
(a Totten trust). Absent such evidence, there is a split of authority: Some courts
reject the attempted trust as an ineffective testamentary transfer; while the ma-
jority would uphold the trust even in the face of Rex’s will, unless there is evi-
dence that he intended this bank account to be included in the bequest (i.e., had
revoked the trust). [§§418-431]

Ordinarily, the first assignee in point of time (and in some states the first to
notify the trustee) will prevail. Here, however, the conveyance to Veronica was
oral and is thus void under the Statute of Frauds. [§§445-452]

In most jurisdictions, an oral transfer of beneficial interest in personal prop-
erty is effective, and Veronica would prevail. Some courts, however, require
symbolic “delivery” of the equitable interest in the form of a writing, and thus
Veronica would probably not be entitled to the income, [§§446, 448]

Shaggy’s creditors can reach his interest in the ranch (although they could not
reach the ranch itself because Shaggy is not the sole beneficiary). [§§455-458]

Nearly all courts would recognize the conveyance as a valid spendthrift trust,
and would thus bar Carla’s creditors from reaching it. However, few, if any,
courts would either reject the trust as invalid or permit Carla’s creditors to reach
all or a portion of the income from the trust. [§§460-462, 464-469]

While the creditors could reach the income actually paid, their rights to Carla’s
interest in the trust (to both income and corpus) would be the same as if no
income had been paid. [§§475-476)

A spendthrift trust created by the settlor for bimself cannot be used to evade
creditors; they may attach the trust property even after the settlor’s death. [§§483-
484)

The beneficiary of a discretionary trust cannot assign any interest until the trustee
has exercised his discretion. [§§490-491]

Once the trustee exercises his discretion by electing to pay some part of the trust
to a beneficiary, the beneficial right vests and is assignable. Hence, Jack is person-
ally liable to the assignee, Max, for failing to convey the property to him. {§§494-
497]

A support trust is confined to the purpose of the trust, and every payment by the
trustee must be applied towards that purpose. [§499]
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It is possible that the class of needy students from River Fork is so small that
the requisite indefiniteness of beneficiaries would be lacking. However, the ma-
jority view would uphold the trust because the group is indefinite and the pur-
pose (education) is ultimately beneficial to the general public. [§§505-512]

The trust must be exclusively for charitable purposes, and care of Ronnie’s dog

does not meet the criteria for such a purpose (e.g., sufficient public benefit). [§§515-
519]

Dissemination of political views is considered an “educational” purpose, which
is generally charitable per se. [§§535-536]

Most courts hold that masses for a deceased settlor are a sufficient religious
purpose to make the trust charitable. Perpetual care of a grave is now generally
held to be a charitable purpose; but even in those states that consider it a non-
charitable purpose, a willing trustee likely may carry out the purpose as an bon-
orary trust. [§§539-542, 555-558]

Few, if any, states still restrict “last minute” gifts, and those that do apply such
limitations only to testamentary trusts. Because Morty conveyed the property
in an inter vivos trust, it would probably be upheld. [§§571-575]

Even where a trust is privately administered, there may be sufficient state involve-
ment to prevent racial discrimination under the Fourteenth Amendment. [§§579-
582]

The gift over to Eddie’s grandchildren appears to violate the Rule Against Perpe-
tuities; thus, it would fail. However, under the cy pres doctrine, the court might
apply the trust res for other needs of the homeless (food, etc.) if this seems consis-
tent with Eddie’s trust purpose. Otherwise, a resulting trust would be imposed for
Eddie’s heirs {e.g., the two sons). [§§583-598]

In addition to the powers mentioned by Ipsa, a trustee is deemed to have all
powers “necessary or appropriate” to carry out the trust purposes. Moreover,
by the modern view trustees have almost unlimited authority (subject to their
fiduciary duties). Hence, a trustee’s powers are broader than those of an ex-
ecutor. [§§606-609]

Where (as here) the trust is for a fixed term (with a maximum of 21 years), the
trustee’s power to lease trust property is normally limited by that term. [§§630-
631]

The trust power to defray educational expenses is probably discretionary
rather than imperative (the word “reasonable” implying discretion in Sam to
judge the expenses in question). Hence, Kay could compel payment only if the
court finds that Sam abused his discretion (e.g., Kay is a drama major who
needs the workshop for her degree, etc.). [§§641-651]
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While powers within the framework of the trust must be exercised jointly by
co-trustees, there is no requirement that they act jointly in litigation. Hence,
Jane’s application cannot be dismissed because Judy refuses to join in it. [§655]

The standard of care and skill applied to trustees is that of the reasonably prudent
person dealing with similar property for similar purposes (and, in some juris-
dictions, of such a person handling her own property or the affairs of others).
This may well exceed the “reasonable person” standard in many cases. [§§684-

686]

A trustee is bound to use any special skills or abilities she possesses—i.e., to do
‘the best possible job. [§§687-688]

Delegation by a trustee of day-to-day apartment operations is probably proper
(i.e., a “ministerial” function of the trust). Hence, Reed would be liable for
Paula’s embezzlement only if he had not exercised prudence in making the del-
egation (e.g., Paula had a criminal record, etc.) or in general supervision of the
accounts. [§§666-675]

Each trustee owes the same duty of care in monitoring accounts to guard against
mismanagement or malfeasance by a co-trustee (although Reed is not an insurer
of Paula’s honesty). [§§676-679]

Dwight owes a duty of utmost fairness in any transaction with the beneficiary,
Michael. This would probably include disclosure of all relevant facts regarding
the value of the property, fairness of price, etc. Also, Dwight would have the
burden of proving that he had met this standard. [§§695-697]

The trustee cannot scll personal assets to the trust estate; such a sale is void-
able by the beneficiary, Michael, regardless of Dwight’s good faith or “fair-
ness” to the trust, because it constitutes prohibited self-dealing. [§§692-694]

Here again, this sale is voidable because Dwight violates his fiduciary duties
by accepting compensation from a third person (Jim) in connection with admin-
istration of the trust. [§§701-703]

If this was reasonably related to Yugo’s trust duties (e.g., trust to “provide nec-
essaries” to beneficiary), he might be entitled to some compensation. However,
the purchase of a car through his own dealership may be voidable, and any
profit or commission received would be owed to the beneficiaries. [§§704-709]

It is not improper for a corporate entity to pool funds from several trusts for a
common investment, as long as the trustee is acting in good faith in its capacity
as trustee. [§§718-719]
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As part of its general duty to safeguard the trust estate, the trustee is obliged to
obtain insurance on the trust property—including insurance on its own liabil-
ity (because this serves to protect the trust res as well as the trustee). [§733]

Some states hold the trustee absolutely liable for trust assets commingled
with her own funds, and in such states Monica would be liable for the loss. In
most states, however, Monica would be liable only where the commingling caused
the loss—which is not the case in this situation, [§§737-738]

A trust estate consisting of money should at least be placed in an interest-earning
account, where this will not interfere with the trust purpose. Disbursements to
Lucy are predictable enough for Fred to structure the accounts to earn interest
and still pay Lucy as required. [§744]

Several states do have “statutory lists” of approved types of investments, and
if the list is mandatory, Meruit’s statement is accurate. However, the trust in-
strument itself can always approve an investment not on the list, and other statu-
tory lists are permissive rather than mandatory. Finally, the majority of states
recognize the “prudent investor” rule, applying the usual standard of care, skill,
and caution to the trustee’s investment decisions. [§§745-763]

Despite Celeste’s solvency, the high interest rate, and the promise of future in-
vestments, this is still an unsecured loan, and such loans of substantial trust
assets are generally improper under the traditional “prudent man” rule. [§766]

Ordinarily, Allen would be liable to Butch for the loss on this improper invest-
ment. However, if Butch is competent, his affirmative consent to the loan may
estop him from holding Allen liable. {§788]

The two loans appear to be separate “imprudent investments,” and as such the
gains from one cannot be offset against the losses on the other by a trustee sued
for breach of trust. Allen would thus be liable for the loss on Celeste’s loan. [§§786-
792]

Although the immunity clause probably relieves Art of any liability for the im-
proper investment, it does not authorize such investments so as to permit com-
pensation for the trustee’s time devoted thereto. [§§796-800]

The signature “as trustee” is probably not a sufficient disclaimer by Hector of
personal liability on the contract. [§§808-813]

If the contract was improper, no disclaimer will be given effect. Only if Hector
were insolvent would a possible suit for restitution against the trust be permit-

ted. [§814]

Most courts allow direct action against the trust estate under such circumstances.
[§813]
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Arlene is personally liable for torts by agents as well as torts by herself. How-
ever, Arlene would undoubtedly be entitled to indemnification from the trust
for any such liability, and the pedestrian can reach the trust estate in equity if
the trustee is insolvent. [§§819-823]

As innocent beneficiaries, Marsha and Jan each have a direct lien on Carol’s
beneficial interest for the amount of the loss. If Carol’s interest is not sufficient
to cover the loss, each has a personal claim against Carol for the deficiency.
[§§831-832] |

A BFP in this situation takes subject to the lien of Marsha and Jan because an
equitable (rather than legal) title is involved. And, presumably, Marsha and Jan
would still have their personal claims against Carol for any deficiency. [§833]

The right to income from a testamentary trust commences from the date of the
settlor’s death, even if there is an intervening period prior to distribution. [§861]

Under the general rule, the result is the same whether the bequest is general {“pe-
cuniary”) or specific. Under the statutory rule, however, Edith would be entitled
to the net earnings on a portion of the estate equal to the pecuniary amount from
the date of Archie’s death. [§§864-865]

Under most statutes, the income would be apportionable—so that Edith’s estate
would receive the portion of income that accrued before Edith’s death, and Gloria
would receive the income that accrued after Edith’s death. A minority of states
(including California) would pay the entire amount as income to Gloria; and the
same result would obtain under common law rules. [§§870-877]

Under the modern (“Massachusetts”) rule, all of this extraordinary stock divi-
dend would g0 to principal, i.e., none to Carole’s income interest. Under the
one-time minority (“Pennsylvania”) view, Carole would have been entitled to
that portion of the dividend representing accumulated earnings surplus by Acme;
the remainder would have gone to principal. [§§880-882, 885]

Ordinary cash dividends would go to Carole as income, but extraordinary cash
dividends would go to principal. [§§879, 883, 885]

It appears that the mine was opened prior to creation of the trust; therefore, all
sales proceeds go to Carole (i.e., are treated as income). However, if the mine
had been opened after the trust was created, the proceeds would have to be
invested as principal—and Carole would be entitled only to the income on the
investment. [§§899-900]

Expenses for keeping trust property productive are borne by the income benefi-
ciary. An exception is made for costs of putting the property into income-producing
condition when the trust is created (i.e., charged to principal); however, this
presumably would not apply here. [§§907, 914]




b. PROBABLY While earlier cases charged all such costs to the income beneficiary, they are
NOT now apportioned between the principal and income accounts. [§§917-920]

63.a. YES If the power to revoke is unrestricted, a power to modify the trust is also generally
implied. [§934]

b. DEPENDS If the trust res is a savings account (Totten trust), revocation by will is allowed.
Also, such revocation is allowed if the trust instrument expressly authorizes it.
Otherwise, the revocation must be made inter vivos. [§§937-941]

64. NO _ All beneficiaries must consent to the modification or termination; all must be

legally competent (or in some states represented by a guardian); and the action

;o _ cannot defeat a “material purpose” of the settlor in creating the trust. [§§954-
| 964

65.a. YES Here, an unforeseen change of circumstances has created a need to sell. The
settlor’s instructions to the contrary are not conclusive where (as here) a sale is
required to preserve the trust estate and provide for JR. [§§981-987]

b. YES The circumstances justifying a deviation from Ellie’s instructions are clear, and
Bobby would be in breach of his fiduciary duties if he failed to apply for appro-
priate court instructions. [§§988-989]

66.a. YES These facts create the rebuttable presumption of a purchase money resulting
trust for Brett as beneficiary. [§1027]

b. NO Evidence tending to rebut a trust arising by operation of law {e.g., a resulting
: trust) is not governed by the Statute of Frauds and can be entirely oral. [§§1034-
1035]

67. DEPENDS If Betsy made the promise to reconvey, never intending to perform, she is guilty
of fraud and a constructive trust could be declared. However, if Betsy made the
promise intending to perform but later changed her mind, no constructive trust

- could be declared and Roger would be limited to contractual relief. [§§1052-
1054]
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QUESTION |

Mary M. Mitchell’s will named her son, John, as executor and left half of her quite sub-
stantial estate to her daughter, Martie, and the other half to John, “with the request that
he provide any financial needs that his grandfather, Jed Mitchell, may have during his
remaining years.” In the years before her death, Mary had expended modest but increasing
sums for the support and care of her father-in-law, supplementing Jed’s own pension
funds, which (due to inflation) had become increasingly inadequate to maintain his ad-
mittedly comfortable lifestyle. John and Martie are Mary’s only children; her husband
(John and Martie’s father) died some years ago.

John has come to you for advice. Specifically, he would like to know whether (as a note
from Jed’s lawyer has suggested) he “holds his share of the estate in trust as necessary for
his grandfather’s benefit.” For present purposes, do not concern yourself with the precise
terms of the trust, if one exists, but merely address the question of whether a trust exists,
Discuss the reasons for your answer, the arguments for and against the trust result, and
any additional facts you need to ascertain.

o QUESTION Il

Tyrone Kuhn bequeathed 100 shares of Ty Kuhn Enterprises stock to each of four named
employees, provided each is alive and still employed full-time by the company at the time
of Kuhn’s death. His will then provides: “I leave my art collection to my trusted friend,
Jim Jones, to distribute such of the paintings and sculptures to such of my relatives and
friends as he deems appropriate.” The only other substantive provision of the will is the
residuary clause which provides: “I leave the residue of my estate, including property not
effectively disposed of under other provisions of my will, to Jim Jones, as trustee, to buy,
sell, invest, and administer the trust assets and to pay the net income in equal shares to my
sister and brother or to the survivor of them, and then to distribute the remainder there-
after in equal shares to my then living nieces and nephews.”

Jones comes to you for advice, asking what his legal rights and duties are with respect to
Kuhn’s very valuable art collection. How would you advise him? Explain.

. QUESTIONHI - - .. ., =

A year or so before his recent death, Bilbo Baggins deeded Lavenderacre to his sister,
Molly Baggins. Although the deed made no reference to a trust, the conservator for Billie
Baggins (an incompetent who is one of the grantor’s four adult children) consults you,
alleging that the transfer was made pursuant to Molly’s oral promise to hold and manage
the land for the benefit of Billie. According to the conservator, Molly had suggested this
trust to Bilbo because she had greater skills in land management than did the conservator,
who does not dispute this statement.
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What obstacles do you expect to encounter in attempting to enforce Billie’s alleged rights
under the law of a fairly typical American jurisdiction? What added information do you
need? In particular, explain the theories you might pursue, including the results you might
expect from each, the allegations you would need to make in your pleadings, and the
crucial facts that might aid or undermine your case.

QUESTION IV

Five years ago on May 1, Jayne Dough executed a written agreement entitled “Revocable
Life Insurance Trust” and had her life insurance policies in the face amount of $250,000
made payable to Old Reliable Bank “as trustee under that life insurance agreement ex-
ecuted on May 1, of which I am settlor and said bank is trustee.” As she was permitted to
do by the terms of that trust agreement, she amended it three years later. The original
terms provided for her brother (her nearest of kin), Joe Dough, to receive the trust income
for life, with the trust principal on his death to go outright to Joe’s issue, per stirpes. The
amendment merely added a life income interest for Joe’s wife, Josie, if she should survive him.

Although the jurisdiction involved had (and still has) no pour-over legisiation, Jayne’s
will, executed two days after her revocable life insurance trust, left her entire estate “ro
Old Reliable Bank, in trust, to be held by it as a part of that insurance trust established by
me on May 1, and to be administered and distributed as provided by the terms of that
trust as they exist at the date of my death.” Jayne died two years ago in December.

Last year, Josie died; and a few months ago, Joe (whose children are grown) married Jill,
who has small children from her prior marriage. Because his circumstances have so changed,
Joe {as Jayne’s sole heir at law) is no longer content with his sister’s plan for him and
wishes to challenge her will and trust, with the objective of taking her estate {including
the ifisurance proceeds) outright.

What arguments can be made on his behalf? What arguments will be presented in oppo-
sition? Evaluate these arguments.

QUESTION V

The state in which Herb and Wilma Battle have resided all their married lives grants a
surviving spouse an intestate share of one-half and a forced (i.e., elective} share of one-
third of the deceased spouse’s estate.

Three years ago, Herb, who is now terminally ill, established a revocable and amendable
trust of virtually all of his considerable wealth. The trust terms provide for the net income
to be paid to Herb annually, and provide that on his death the principal is to be distributed
to Redemption Church for its general religious purposes. Herb and Friendly Bank & Trust
Co. serve as co-trustees.




Upon recently learning of the trust, Wilma’s reaction was like her reaction to all of Herb’s
recent behavior—she did not like it. Furthermore, Herb’s debts greatly exceed the value
of his nontrust assets, and his creditors are becoming quite restless.

(1) Can the creditors reach any of the trust funds to satisfy their claims, now or after
Herb’s death?

(2) Will Wilma be able to assert a right to any of the trust assets after Herb’s death?
)

QUESTION Vi

Ten years ago, Lara Jess deposited $30,000 of her own funds in a savings account at S&L
Savings in the name of “Lara Jess, as Trustee for Lil Jess” (Lara’s then 10-year-old daugh-
ter). A few months later and each year thereafter, Ole Jess (Lara’s father-in-law} depos-
ited $3,000 in this same account on Lil’s birthday. These deposits (the $30,000 by Lara
and a total of $30,000 by Ole) are the only deposits that have been made to this account.

Lara died last week. The savings account now shows a balance of $64,000, including accu-
mulated interest. The account records show that only two withdrawals have been made
over the entire period of the account, and both occurred within the last year. The first with-
drawal was in the amount of $10,000; Lara’s financial records showed this money was
placed in her personal checking account and spent for her own living expenses. The other
was a withdrawal of $15,000, which was given to Lara’s favorite nephew as a wedding
present.

Lara’s will bequeathed her personal belongings to her husband and then left “the rest,
residue and remainder” of her estate “including all funds on deposit in my account with
S&L Savings”.am trust for her husband for life and then for Lil for life, with the principal
thereafter to be distributed to Lil’s then living issue. In a jurisdiction that recognizes the
doctrine of Totten (or tentative) trusts, is Lil entitled to the $64,000? Can she make a
claim for any of the $25,000 withdrawn from the account?

Lil recalls that she learned of this account “several years ago”; would it be helpful to
ascertain how and when she learned of it? Explain your answers.

QUESTION Vil

Shortly before his death 15 months ago, Ben E. Faktor transferred his 500 shares in Oil
Substitutes, Inc. to Village Bank in trust, to pay the income to the Villageville School Dis-
trict “for the sole and exclusive purpose of providing a free lunch program on school days
for all students in grades one through six.” (Like many small towns in the area, Villageville
has a stable, generally quite wealthy population.) The stock, originally thought to be worth
$800,000, has suddenly skyrocketed in value due to a technological breakthrough by the
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company and is now worth nearly $4 million; despite the company’s increasingly conser-
vative dividend policy and its growth orientation, the trust’s income will apparently now
jump from $20,000 to at least $40,000 per year.

By serving moderately nice lunches to all students at Villageville Grade School last year,
the income was sufficient to cover the cost of a comprehensive free lunch program. The
school principal, the PTA, the District School Board, and the trustee bank all agree that it
would not be desirable to expend more than $25,000 for the lunch program and that much
better use could be made of the money (such as by providing books, other meals, after-
school care, or the like for the children of Villageville’s few needy families). The Board and
bank consult you and would like to know:

(1) Can the trust purposes be broadened, and are there any serious risks in attempting
to do so?

(2) Is it likely, as is now being contended by Faktor’s disgruntled heirs, that this trust is
invalid because its purpose is not truly charitable?

QUESTION VIII

Karen Prudentz, as trustee of a moderate-sized trust, consults you for advice because some
beneficiaries have raised questions about the propriety of some of her actions since the
time the trust was established about 15 years ago. The trust was established by a devise of
the Greenacre Apartments and a bequest of one-third of the settlor’s residuary estate to
Prudentz, who was granted the “power and discretion to invest, reinvest, and administer
the trust estate” and was directed to pay the net income to a designated beneficiary for
life, with the principal thereafter to be distributed to others. The Greenacre Apartments
were originally worth about $200,000, and the rest of the trust estate consisted of mar-
ketable securities valued at about $800,000.

Believing that the apartments were a good investment and that they could be made a better
investment if substantial improvements were made, Prudentz sold about $250,000 worth
of the securities and used the proceeds to double the number of apartments and to add
parking facilities. For reasons that apparently were not anticipated by any investors at the
time, the character of the neighborhood has so changed that the value of Greenacre Apart-
ments has declined slightly despite recent inflation and a considerable increase in the
value of comparable real estate in other locations.

The beneficiaries, and the life beneficiary in particular, have Prudentz worried; they have
complained about her administration of the trust and are threatening surcharge,

(1) How do you evaluate the beneficiaries’ assertion that the retention and improve-
ment of the Greenacre Apartments was improper?




-
Iy

(2) How do you evaluate the life beneficiary’s charge that it was also improper, in selling
$250,000 worth of the securities, for Prudentz to have sold all of the high-interest

corporate bonds while retaining only corporate stocks having a far lower dividend
yield?

'(3) Howdo you evaluate the life beneficiary’s contention that it was improper for Prudentz
to set up a reserve for depreciation with respect to the apartment building, thereby
reducing net income by the amount of the depreciation charges (although there is no
\suggcstion that, if such depreciation was proper, the amount of the charges and the
method of their calculation was inappropriate)?

QUESTION IX

Thirty years ago, Elsie Borden devised what had long been the family farm “to my daugh-
ter, Diane, as trustee, it being my desire that she retain the farm with full power to lease,
manage, and otherwise deal with it and in all respects to administer the trust in her sound
discretion, for so long as my son, Ward [who then was and still is mentally incompetent],
shall live, with remainder on his death to Diane if then living, or otherwise to her issue
who are then living. For the duration of the trust the net income shall be paid or applied
annually, one-half to or for the benefit of Ward and one-half to or for the benefit of Diane
or her issue.” By reason of inflation and other factors since Elsie’s death, the cost of living
has greatly increased and the value of the farm has increased more so, but the net income
produced by the farm has actually declined somewhat.

Ward is now 50 years of age and in reasonably good physical health, and his conservator
would like the farm to be sold. The conservator is also considering a surcharge action
against Diane for not having sold it earlier, inasmuch as the normal rate of return on trust
investments in the community has been higher than that on the farm for the last 20 years
and particularly for the last 10. It can be shown that Ward (as partial income beneficiary
with no interest in principal) would have been better off financially now and almost cer-
tainly in the future had a sale occurred at any time, say, 15, 10, or even five years ago, with
the funds then being reinvested in a diversified portfolio of securities.

Ward’s conservator would like your opinion with respect to the theories upon which he
might now seek to urge or compel sale and to surcharge Diane. He would also like a brief
assessment of his chances of success. (Incidentally, it is possible that Diane would be willing
to sell the farm now if it appeared appropriate, but it is clear that several of her adult
children would be adamantly opposed.)

QUESTION X

Seth Lore deeded Pinkacre and Purpleacre to Farmers’ Bank in trust “to pay the income to
my wife, Wendy, for life, and also to pay her such amounts of principal as the trustee deems

TRUSTS | 315




316 | TRUSTS

appropriate for her comfort and welfare, with the remainder upon her death to be distrib-
uted to such of my children as survive her.” Wendy is now age 70, and Seth’s only two
children, Abe and Bea, are ages 46 and 42. The three of them have requested the bank to
terminate the trust and to deed Pinkacre to Abe and Purpleacre to Bea, the children having
agreed to provide Wendy with any support she might need in the unlikely event that her
rather substantial independent resources prove to be inadequate. The bank has declined
to terminate the trust on the grounds that to do so would be contrary to the terms of the
trust. Wendy, Abe, and Bea therefore have petitioned the court for an order directing termi-
nation of the trust based on their consent,

Assuming Seth is now dead (intestate), what result should be reached? Explain. What dif-
ference would it make if Seth were still alive? Would it matter whether he supported or
opposed the petition for termination? Would it matter if the trust contained a spendthrift
clause, restraining alienation of Wendy’s income interest?




" ANSWER TO QUESTION |

In cases involving alleged trusts based on precatory language, the modern predisposition
‘of courts is to find that precatory words are just that—mere requests or suggestions, and
not expressions of trust intent or of obligation. The question then becomes whether there
are facts and circumstances that affirmatively indicate the existence of a trust intent, to
overcome this judicial reluctance to base a trust upon precatory wording.

One factor operating against John is that, as executor of Mary’s will, he stands indepen-
dently in a fiduciary position; some authorities have indicated that precatory language is
more likely to be interpreted as an expression of trust intent if it is addressed to a trans-
feree who stands in a fiduciary capacity. In addition, courts are influenced by whether
the trust will produce, under the circumstances, what appears to be a natural or an
unnatural result; here, the fact that Mary had been providing for Jed during her lifetime
may invite the inference that provision for him is important to her, so that the alleged
trust would be a natural arrangement for her to make, particularly if Jed would otherwise
be left in need. Without more information, this latter point is difficult to assess and thus
requires further investigation into matters such as whether Jed’s plight would be a serious
one without some such provision.

On the other side (i.e., contrary to the alleged trust), a trust result would be inconsistent
with the normally inferred intention to treat children equaily; if John is found to take his
half of the estate in trust, subject to significant obligations to his grandfather, Mary’s pro-
vision for him would not be comparable to the provision for her daughter, Martie. Just how
disparate the treatment of her children would be if a trust were found would depend on the
terms and meaning attached to that intention. Furthermore, this uncertainty itself rein-
forces John’s argument against finding a trust. Although the question does not ask for a
discussion of the precise terms of the trust, the very fact that the language in the will is vague
is likely to detract from any allegation that there was an intent to impose binding duties
in the form of a trust.

ANSWER TO QUESTION Il

-

This question essentially raises the problem of whether Kuhn’s will provision with respect
to his art collection creates a valid trust or a power, or whether the plan of disposition
with respect to such properties fails entirely. It is rather clear from the outset that Jones is
not to take the art collection beneficially; thus, he is not free to retain the properties as his
own or to distribute them among friends and relatives, as he chooses. A number of other
problems and possibilities must therefore be examined.

Basic trust doctrine requires that a private trust have sufficiently definite beneficiaries to
permit the trust to be enforced, or else the intended trust must fail. If the intended trust
cannot be enforced, traditional doctrine would preclude Jones from voluntarily carrying
out the intended purpose, even if he were ready and willing to do so. (There is, however,

P
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a modest minority view—more or less consistent with evolving doctrine in England—that
would allow the purposes to be carried out as a “power” in such circumstances, but this
view is generally rejected. If the intention was to have a mandatory #rust that cannot be
carried out as such, the intended trust cannot be treated simply as a power; this is so even
though one would be allowed to carry out the terms of a power had the testator’s intent
been purely permissive rather than to impose a trust.)

Under typical American doctrine, then, one must consider whether the beneficiaries are
reasonably definite. Clearly “friends” is not a sufficiently definite class of beneficiaries,
even where a trust provides for discretionary selection. However, terms such as “rela-
tives” or “kindred” may or may not be treated by a particular court as sufficiently defi-
nite. A probable majority view would treat such classes as sufficient to sustain a trust on
the theory that, if the trustee does not perform, the court can implement the trust by
making distribution to those relatives that would take by intestate succession. A minority
would consider “relatives” too indefinite, and the trust would fail. Even under the major-
ity view, however, a court might well take the view that the trust in the present problem
fails because of the intermixing of relatives and friends, resulting in an overall category of
beneficiaries too vague to permit enforcement or implementation should the intended
trustee fail to act. (Then, standard theory continues, if the court cannot compel the carry-
ing out of the trust, it cannot permit it; this non sequitur is criticized by many commenta-
tors and rejected by a tiny minority of American courts.) The mixture of “relatives” and
“friends” actually presents a novel question, however: It is possible that courts would
take the position that, if “relatives” alone could be handled by applying intestate prin-
ciples and disregarding the more vague class of relatives among whom distribution would
be allowed but not required, one could do the same thing despite the addition of “friends.”
Among that admittedly less defined class, the intestate statutes could be used to carry out”
the trust if necessary, but allow Jones to exercise his broader discretion.

There'is’still another possibility here. Standard doctrine would allow Jones to carry out
Kuhn’s wishes if his authority had been intended to be permissive rather than mandatory—
i.e., if he was intended to have a “power™ rather than to take in trust. It is not necessarily
clear from the instrument that Jones was to be required to dispose of the collection; nor is
it clear that the testator’s residuary clause did not contemplate that very possibility. The
residuary reference to properties not effectively disposed of by other provisions could relate
simply to the Ty Kuhn Enterprises stock, the bequests of which were conditioned; but that
language could also have referred to portions of the art collection not disposed of by Jones,
thus indicating that the testator had not intended to require but only to authorize Jones to
dispose of that property, and to add it to the residuary estate if and to the extent he saw
fit not to distribute it. The language in the provision for the art collection is similarly suscep-
tible of more than one reading.

In short, it is possible to construe the provision with respect to the art collection as a power
rather than as a trust, and it is also possible (though not probable) that a court would hold
the provision sufficiently definite to permit Jones to carry it out as a mandatory trust inten-
tion.




ANSWER TO QUESTION IlI

Possible Obstacles _ _ i

One obstacle to be considered in any instrument of transfer (whether the subject matter is
land or personalty) is the parol evidence rule. In most states {and according to the Restate-
ment), parol evidence is admissible in a case like this as long as the deed does not explicitly
state either that a trust is or is not intended. In such a case the evidence is deemed not to
contradict the writing but to supplement or complete it. Thus, although some jurisdictions
do take a contrary view, in most states this rule would pose no serious obstacle.

The principal obstacle in the present case, which involves land, is the Statute of Frauds.
The Statute of Frauds precludes an oral promise from being proven to establish an express
trust. There are, however, several bases upon which a constructive trust can be imposed for
Billie’s benefit.

Theories of Recovery

The surest bases for having the intended trust carried out by way of constructive trust are
fraud or breach of confidential relationship, but each of these requires factual showings
that may be difficult.

Fraud: In addition to the making of the oral promise, a fraud case (as distinguished from
a simple breach of contract case) requires a showing that, at the time of the promise, Molly
had no intention of carrying out her agreement; a subsequent change of heart by one who
initially intended to perform is not a fraud. Further factual investigation will be required,
with the allegations and factual concerns guided by these legal requirements for fraud. In
this case, there is at least some indication that it was Molly who suggested the trust, and this
sometimes helps as a starting point for a fraud case.

Breach of confidential relationship: As far as abuse of a confidential relationship is con-
cerned, the mere fact that Molly was Bilbo’s sister would #ot be enough to establish a
confidential relationship, but it would be of some help if other facts also existed upon
which to base and support an allegation of such a relationship. The facts here invite inquiry
into whether Bilbo'had come to rely on Molly’s special expertise in the past in his man-
agement and decisionmaking with respect to his propertics. An actual prior dependence
upon her could lead to a finding that a confidential relationship existed.

Conveyance in contemplation of death: The facts also invite a consideration of whether
Bilbo’s conveyance might have been made in contemplation of death, although again the
facts are not particularly strong without further evidence. There is at least some authority
that an oral promise inducing a conveyance in contemplation of death can be enforced by
constructive trust.

Unjust enrichment: Beyond this, there is always the possibility of seeking a constructive
trust as a remedy for simple unjust enrichment. Most authority is against this, but there
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is at least a growing body of decisions allowing restitution via constructive trust where
the grantor conveys to the grantee upon oral trust for #he grantor. Even this authority,
however, poses difficulties in the present case for two reasons: (i} it is less likely to be
applicable even by analogy to the grantor’s transfer to the grantee orally in trust for a
third party; and (ii) even if a remedy is granted, it is likely that the constructive trust will
be for the purpose of making restitution to the grantor (and here to the grantor’s estate)
rather than by “going forward” with the intended trust for the benefit of the third party.
Such a result would likely be much less helpful to Billie {depending, e.g., on the terms of
Bilbo’s will, if any).

ANSWER TO QUESTION IV

This question raises both the issue of the validity of a revocable life insurance trust {i.e., is
it invalid as an attempted “testamentary™ disposition?) and the issue of the validity of an
attempted testamentary addition or “pour-over” to a revocable trust.

In the absence of careless handling, revocable life insurance trusts have consistently been
sustained against challenges of attempted testamentary disposition, although different
theoretical bases have been advanced to obtain this result. Clearly however, under gener-
ally recognized principles, the intended trust, in its amended form, will stand with respect
to the insurance proceeds in the absence of additional facts not suggested by the problem.

Considerably more troublesome is the effect of the attempted pour-over, inasmuch as the
jurisdiction involved is not one of the many states that have legislation authorizing pour-
overs.

Clearly the intended result {pouring over into the trust as amended) cannot be sustained
under the doctrine of incorporation by reference. The terms of the original, unamended
trust could have been incorporated by reference, but that is not what the will attempted
to do; nor was a republishing codicil executed after the trust amendment, In such a
situation, there is authority for invalidating the attempted testamentary disposition en-
tirely (“language of futurity,” “attempting to incorporate material not in existence at the
date of the will,” etc.). There is also authority for sustaining the pour-over in accordance
with the terms of the original, preexisting trust instrument (which is better than a total
failure), at least if to do so would substantially carry out the expressed purposes of the
testator. This latter result would apparently fulfill the testator’s intention here, inasmuch
as it has turned out that the provision added by the amendment would not operate any-
way because Josie predeceased Joe. A strict view of the requirements of incorporation by
reference, however, would find Jayne’s attempted pour-over fatally defective.

The doctrine of facts of independent significance could be used, as it has been in some
modern cases, to sustain the attempted pour-over precisely in accordance with Jayne’s
stated intention. The subsequent amendment could be treated as an act of substantial sig-
nificance apart from its effect on the will. Whether a given court would do so, however,
would depend on that court’s view of the doctrine.
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First, a court might follow the view that the significance must be independent of the “bounty
giving” process and must involve a noticeable aspect of the testator’s ongoing financial or
personal life.

Second, a court might take the view that, although a funded revocable trust would have a
substantial significance independent of the will, the significance of the unfunded life in-
surance trust in this case is so insubstantial (the trust containing no property to be man-
aged during the testator’s lifetime) that the trust amendment cannot provide the “act of
independent significance” required by the doctrine.

If the pour-over can be sustained in any form by either of these doctrines, Joe’s claim as
heir at law will fail; his rights will then be limited to the life interest granted him by the
terms of the trust. Despite a reasonable amount of case authority that would support his
claim to the noninsurance assets of Jayne’s estate, the trend of modern decisions runs against
Joe’s position and would uphold the pour-over, as well as the trust itself.

ANSWER TO QUESTION V

(1} Creditors: By acting promptly, the creditors could reach Herb’s life interest in the
trust income, but under the present facts (Herb is terminally ill} this interest will have
little value. Can they reach the principal as a result of his retained powers of revocation
and amendment? In the absence of a statute, most jurisdictions have held that they can-
not, although there is a growing minority view on this point (and the property would be
reachable under the federal Bankruptcy Code). In addition, if the trust can be challenged
as an #llusory arrangement and as an essentially “testamentary” disposition, the proper-
ties would now be considered Herb’s and would later be assets of his estate. This, how-
ever, is a difficult result to reach under modern authorities, even though the trust is fully
revocable and even t'HHugh Herb has acted as co-trustee, unless the trust was sloppily estab-
lished or not taken seriously by Herb and the bank (i.e., the bank has functioned as a mere
agent) during the period of the trust’s operation.

(2) Wilma: Wilma can attempt to have the trust declared wholly illusory and defective
(i.e., have it treated as a mere agency or an invalid attempt to make a “testamentary”
disposition). Assuming Herb had no will {none is mentioned in the question), this would
allow her to seek a one-half intestate interest in the property ostensibly held in the trust.
As mentioned above in connection with the creditors’ claims, this line of attack is not
particularly promising in the absence of further facts that would undermine the reliability
and seriousness of Herb’s apparent intention to establish a trust during his lifetime.

Does Wilma’s one-third elective share stand on a different footing? In the absence of a
statute, most courts have held that it does not—i.e., courts generally hold that a revocable
trust can be used to circumvent a surviving spouse’s forced share, which is applicable
only to the probate estate in most jurisdictions. Gradually increasing case law (and stat-
utes) give some form of special protection to the forced share of a spouse. Many of these
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cases require a finding that the trust was intended to “defraud” the spouse, but most
courts have rejected this highly subjective approach. There is very little other authority
(absent legislation) recognizing a special status for a spouse’s forced share with respect to
such trust properties. It is fair to say, however, that on the more general question (men-

_tioned in the prior paragraph) of whether a trust is entirely “illusory” and thus invalid,
some courts have—without openly saying so—appeared to be more receptive than usual

to such a challenge when it is brought by a surviving spouse.

ANSWER TO QUESTION VI

Under 2 normal application of the Totten trust doctrine, Lara’s original deposit in the
savings account would presumptively give rise to that special form of revocable or tenta-
tive trust known as a “Totten trust.”

Under such a trust, the depositor is free to treat the funds as her own and to withdraw
(i.e., revoke) them for any purpose whatever (including to make a gift to another), but at
the depositor’s death the amount remaining in the account belongs to the person indi-
cated as beneficiary in the account name (here, Lil}. On the other hand, the nature of the
account and the rights in it are ultimately dependent on the depositor’s infention, and the
above-described arrangement is simply what is normally presumed, subject to rebuttal by
a showing of different intention—i.e., it may be shown either that, in depositing her funds
in the account, Lara intended an irrevocable trust gift or that she had no intention to create
any form of trust whatever.

The presumption is quite different with respect to funds deposited by someone other than
the person whose name appears as trustee on the account. Thus, the deposits of Ole’s funds
in Lara’s.name as trustee for Lil would normally result in an irrevocable trust for Lil.

The whole of these circumstances may reflect upon and invite inquiry into the actual
intention of Lara at the time of her deposit. The findings could lead to the conclusion that
in this situation Lara’s intention all along was to make a gift to Lil by irrevocable trust,
into which she anticipated that Ole could likewise make gift deposits. If this were so, Lara
would not be free to change her mind later and, in effect, revise the character of the trust.

Courts have also tended to treat the depositor’s disclosure to the “beneficiary” of the
existence of the trust account as some (but not conclusive) evidence of the depositor’s
intention to make an irrevocable trust gift. Thus, finding out how and when Lil learned of
the account’s existence would be a potentially relevant inquiry.

All of this mixture of fact and circumstance goes to the primary question of whether and
to what extent the funds may have been held irrevocably in trust for Lil, rather than in
classic Totten trust form. This has a bearing on her right to claim the $25,000 (plus interest)
withdrawn from the account, as a possible misappropriation by Lara. It also relates to Lil’s
claim to the $64,000 now remaining in the account: Under normal Totten trust doctrine,




unlike the inference with respect to other revocable trusts, the depositor’s will can revoke
the trust and dispose of the funds. This, however, could not be done if the trust were irrevo-
cable—as it would appear to be with respect to Qle’s contributions, and as it would be even
with respect to Lara’s contributions if the initial presumption of revocability were found
to be rebutted under the facts and circumstances of this situation. (Incidentally, it probably
makes no difference whether the particular withdrawal was to meet the needs of the deposi-
tor or was for some other purpose, such as to make a gift to another.)

ANSWER TO QUESTION VI

(1) Modification of trust purpose: The grounds upon which the purposes of charitable
trusts can be modified under the cy pres doctrine are generally quite strict.

First, it must be shown that the trust’s present purpose has become illegal or that it has
become impossible or impracticable to achieve or use the intended funds for the intended
purpose. Whether it is “impracticable” to use all the anticipated income from the trust for
the purpose in question cannot really be ascertained from the facts here. Further and
more precise inquiry into the issue of impracticability of the trust purpose must be made;
it is not sufficient to show merely that all interested parties agree that spending all the
tunds for the present purpose is “not desirable” or that “much better use” could be made
of the funds.

Second, if investigation reveals that this test is probably met, the possibility of cy pres
modification requires, under the traditional view, a further finding that the settlor had, in
addition to his specific trust intention, a general charitable intention. Otherwise, the sur-
plus funds would revert via resulting trust to the settlor’s heirs. Faktor’s heirs apparently
would be inclined to object to cy pres on this ground, and a court might be influenced in
their favor by the fact that the trust has been in existence for such a short pertod of time
(although few courts openly state that time is relevant). The fact that Faktor’s expressed
purpose was declared to be a “sole and exclusive” purpose should not be decisive if adher-
ence to that purpose has become “impracticable” for reasons not anticipated by him.

Finally, even if it is appropriate to go forward with cy pres, the court would have to autho-
rize the application of the surplus funds to a purpose that approximates the settlor’s origi-
nal purpose. This involves some risk that the funds would be used not for a related purpose
within the same school district but rather, e.g., for a grade school lunch program in a neigh-
boring community. Further inquiry into this question might produce many relevant factors
to be considered; e.g., the nature and extent of Faktor’s attachment specifically to Villageville,
or his interest in the grade school as distinguished from the high school or junior high school,
etc., would be relevant.

(2) Charitable purpose: It is unlikely that a particular court would find Faktor’s pur-
pose noncharitable, although some might have their doubts. It is not fatal to a charitable

»

TRUSTS | 323




324 | TRUSTS

purpose that it benefits persons who are not needy, as long as the purpose is otherwise
charitable. The purpose in this problem could be to offer relief from poverty to some
members of the community, or it could be deemed to serve a governmental or educational
purpose, or to be a purpose of general benefit to the community or public. A finding of
any of the above purposes would sustain this trust as a charitable trust.

ANSWER TO QUESTION VIII

{1) Retention and improvement of real estate: The question concerning the propriety of
the retention and improvement of the Greenacre Apartments involves several issues. In
some jurisdictions, real property is a doubtful trust investment. Because the apartments
were specifically devised to the trustee in this case, however, it is likely that their reten-
tion as a part of the trust estate was impliedly authorized—although not required. Thus,
Greenacre Apartments might well be a proper investment for Karen Prudentz to retain
(i.e., it would not be legally prohibited), as long as she exercised prudence (reasonable
care, skill, and caution) in deciding whether to retain or to sell it.

The improvement, on the other hand, appears to have been improper. What was involved
was not merely maintenance or upgrading but an expansion of the building, resulting in
a substantial increase in the concentration of the trust investments in a single property.
The proportion of the trust investment in this property increased from 20% of the trust
estate to nearly half {about 45%) of the trust estate. Absent compelling reasons, this
violates the obligation to diversify investments and also would appear to involve highly
speculative investing. This is especially so if real property would not normally be a per-
missible investment beyond that which was expressly or impliedly authorized by the terms
of the trust or by the specific devise. Thus, the investment “discretion” conferred upon
Prudentz as trustee has apparently been abused, even without considering whether a care-
ful, skillful nonfiduciary investor in like properties should have anticipated the neighbor-
hood change or ether circumstances that caused the loss. (The question does not ask about
the measure of damages, but the present circumstances would pose some damages issues
that would be troublesome both in factual and legal terms.)

(2) Sale of bonds: The selling off of high-yield bonds while retaining all lower-yield stocks
(even with expectation of principal growth) was also most dubious, both from a viewpoint
of general diversification and from a viewpoint of apparent fairness or impartiality in
balancing the competing interests of income and remainder beneficiaries. A trustee must
diversify investments in order to hedge against risk of loss. In addition, a trustee must
consider the status of both the life beneficiaries and of the remainder beneficiaries when
making investments, and provide for a balancing of the potentially competing interests of
the two groups.

(3) Reserve for depreciation: The law is neither uniform nor well settled in the absence of
legislation. Early cases often probibited the deduction of depreciation, whereas the major-
ity view (absent a statute) may be to allow it generally but to distinguish between property




 originally placed in the trust by the settlor (for which depreciation might be forbidden) and

property acquired as an investment by the trustee (e.g., an improvement, for which many -

courts would expect depreciation to be taken). The 1997 Uniform Principal and Income Act
leaves the matter whether to set up depreciation reserves and deduct for depreciation to the
sound discretion of the trustee.

ANSWER TO QUESTION IX

Clearly, under normal doctrine, this would not be an appropriate case for modification of
trust terms based on consent of all beneficiaries, particularly because some of the remain-
der beneficiaries are opposed. Thus, discussion here will focus upon: (i) the meaning of the
instrument; and (1i) whether there exists a basis upon which a court would order or autho-
rize sale of the farm.

Elsie’s “desire” that the farm be retained sounds precatory, and Diane was given “discre-
tion” with respect to administration (although in context this may refer to #ow to admin-
ister and manage the farm rather than whether to retain it). If this language is construed
simply to mean that retention of the farm is recommended but not required, then Diane
could have {and as time went on probably should have) sold the farm as an underproductive
investment, inasmuch as it was—although not a disaster—an investment that produced
noticeably fower income return for Ward than would have been produced by ordinary
investments. If this is so, a court might even surcharge Diane for not having sold the farm
sooner, if it found its retention to be an abuse of “sound discretion.” Note the possibility
of conflicting interests because Ward is dependent on the trust’s income flow while Diane
and particularly her issue likely want growth in the value of the principal. On the other
hand, Elsie’s expressed “desire” for retention, even if not mandatory, could lead to an
interpretation that would allow reasonable retention even under circumstances in which
it would otherwise be inappropriate to hold the property. (In general, the facts of the prob-
lem offer the opportunity to discuss both sides of this issue, with the outcome uncertain.)

If, as a matter of interpretation, it is found that Elsie intended to require retention of the
farm (Diane’s discretion relating purely to its management), then the situation is very differ-
ent. A direction to retain must be followed by a trustee unless, by reason of circumstances
not a;zticipated by the settlor, adherence to the terms of the trust would jeopardize a trust
purpose. Even if a purpose to provide for Ward’s “support” can be inferred, it is not appar-
ent that the purpose is failing or threatened if ail one can show is that he clearly “would
have been better off” with a different investment program. Thus, a more focused inquiry
into the present facts would be required to ascertain whether the purpose of the trust is
actually in jeopardy. An occasional decision has adopted a more receptive rule toward
equitable deviation, but under traditional doctrine it is arguable that the trust is fulfilling its
overall purpose, which relates to the economic welfare of the family as a whole. If, how-
ever, the facts establish that a trust purpose is jeopardized, Diane would have a duty to
apply to the court for authority to deviate from the trust terms and could not only be forced
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to change investments, but might even be surcharged for failing to take appropriate action
at an earlier time.

ANSWER TO QUESTION X

The rules applicable to termination of trusts based on consent of beneficiaries vary some-
what from state to state, although the consent of all possible beneficiaries is uniformly
required in the absence of a statute. Some courts hold (following English doctrine) that this
consent is all that is required. Most courts require more than this; according to the Claflin
doctrine as applied in most of these states, it must also be shown that the termination or
modification requested by the beneficiaries will #ot defeat a “material purpose” of the
settlor. Thus, applying this latter doctrine as the general rule, there are two basic concerns:
(1) whether consent has been obtained from all possible beneficiaries (while it has generally
been required that all be sui juris and consent personally, the trend is to allow virtual repre-
sentation); and (2} whether the proposed modification or termination would defeat a mate-
rial purpose of the settlor.

(1) Consent from all possible beneficiaries: Assuming Seth is dead, Wendy and the two
adult children are the sole beneficiaries of the trust. This is so even though the children are
required to survive Wendy in order to take, despite the contingency under which, if none
survive, the remainder would be left undisposed of. In the latter event, the bank would hold
upon a resulting trust (i.e., a reversionary interest) for Seth’s successors in interest, who
happen to be Wendy and the two children because he died intestate. (Properly analyzed,
the resulting or reversionary interest was left in Seth at the time the trust was created and
passed on his death to his heirs at that time; the successors are not determined at the later
time when the reversion materializes into a possessory interest. )

o
il

Settlor alive: If Seth were still alive, he would be beneficially interested in the trust as the
reversion holder; but it would be impossible to obtain consent of all possible beneficiaries
inasmuch as there is no assurance that all possible children are alive to join in the peti-
tion—unless the particular court were prepared to reject the normal common law conclu-
sive presumption of lifelong fertility (i.e., the “fertile octogenarian™ doctrine).

{2) Material purpose of settlor: Next, one must consider whether termination will de-
feat a material purpose of the settlor. In the original statement of the facts, there is noth-
ing that appears to indicate any purpose that would be undercut by the proposed premature
termination. In the absence of some affirmative indication of a particular purpose, courts
are not inclined to imply a purpose other than the obvious objective of successive enjoy-
ment by the successive beneficiaries (which is not in and of itself ordinarily viewed as an
obstacle to termination). Although a protective or assured support purpose is sometimes
found in the facts and circumstances or even implied from the form of the trust (e.g., a
wholly discretionary trust), it is unlikely that the mere inclusion of a discretionary power
to invade principal has this effect.




Spendthrift clause: A spendthrift clause does constitute a barrier to termination by con-
.. sent in Claflin jurisdictions, but such a clause alone does not constitute a material pur-
pose under the Third Restatement or Uniform Trust Code.

Settlor alive: If Seth were still alive, the situation would be somewhat changed. The join-
der of the scttlor in a petition to terminate serves to remove any objection based on interfer-
ence with a material purpose of a settlor. In other words, if all possible beneficiaries join
the petition, they do have a right to terminate or modify with the joinder of the settlor. On
the other hand, if there is no “material purpose” obstacle to termination by all beneficia-
ries, the settlor’s opposition is properly irrelevant.

x>
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A

ABANDONMENT OF PURPOSE, §§973-980
See afso Modification and termination

ABUSE OF CONFIDENTIAL RELATIONSHIP,
§§336-338, 1054

ACCEPTANCE, §§274-289

by beneficiary, §§282-289
acceptance presumed, §284
assignment of interest, §288
disclaimer, §§285, 287
not essential to trust, §282
partial acceptance, §286
relation back, §287
retraction, §289

by trustee, §§274-281
acceptance presumed, §§276-278
disclaimer, §§149, 277
relation back, §§280-281
retraction, §278
trustee's obligations, §279
unaware trustee, §275

ACCOUNT, DUTY TO, §§739-741

ACCOUNTING FOR INCOME AND PRINCIPAL,
. §§847-926
accounting rules, §§852-858
impartiality, §§857-858
adjustiment power, $858
legally implied rules, §§853-854
trust terms, §852
trustee discretion, §§855-856
benefits, §$860-906
allocation, general ruie, §860
bond premium and discount, §§902-906
interest-bearing, §§904-906
noninterest-bearing, §903
commencement of right to income, §861
dividends, §§878-886
cash, §879
extraordinary, $$880-885
Massachusetts Rule, §§881-884
cash or other property, §883

mutual funds, §884
stock dividends, §881
Pennsylvania Rule, §885
other corporate distributions, §886
essentially receipts, $860
sale of trust assets, §$887-895
apportionment rules, §895
unproductive assets, §§890-895
successive beneficiaries, $§870-877
apportionment, §§871-877
common law, §§871-872
interest income, §872
modern statutes, §§873-874
testamentary trusts during administration,
§§862-869
all earnings after death, §§864-865
residuary trusts, $§866-869
time of right to income, §§861, 864
wasting assets, §§896-901
general devise or bequest, §897
open-mines doctrine, §§899-900
specific gifts, §898
Uniform Principal and Income Act, §901
burdens, §§907-926
assessments, §§910-911
business losses, §908
depreciation reserves, §§921-926
generat rule, §907
mortgage payments, §916
taxes, §909
trustee's and attorneys' fees, §§917-920
upkeep, §§912-915
capital improvements, §915
initial costs, §914
insurance, §913
default rule, §859
generally, §§847-851
discretionary benefits, §§849-851
successive interests, §§847-848

ACTIVE TRUSTEE, §19

ACTIVE TRUSTS, §11

ADMINISTRATION OF DECEDENTS' ESTATES, §861,
862-869

-

el AR Dol T
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ADMINISTRATION OF TRUSTS, §§599-846 beneficiarfes” actions, §610

beneficiaries, §§825-834. See a/so Beneficiaries court instructions, §609
duties, §§825-830 law, ?608
breach of trust, §§826-829 trust instrument, §607
no indemnification, §830 . SUCCessgr trlu.steeS, §$661
remedies against, §§831-834 i thlrd-par-ty. !|ab|||ty, §§835-846
creditors and assignees, §§833-834. See also acquisition of trust property, §§841-846
Creditors . bona fide purchaser, §843
impoundment, §832 _ fonee, 584"12
duties of trustee, §§662-780. See also Duties of trustee; non-BFP.” §§844-846
Trustee breach of trust, §§836-840
general responsibilities and authority of trustee, improper transfer, §837
§§599-620, 623-626. See also risapplication of funds, §§838-840

debts owed, §835
trustee’s liability, §§781-824. See also Trustee
to beneficiaries, §§781-806

Duties of trustee; Trustee
fiduciary standards, §§611-620. See afso Duties of
trustee; Trustee

care, skill, and caution, §§613-616, 684-690 to third parties, §3807-824
impartiality, §§605, 620 contract, §§807-819
loyalty, §§617-619 . tort, $§820-824
obedience to trust terms, §612 AFTER-ACQUIRED PROPERTY, §§299-301
prudence, §§613-616, 684-690 - See also Creation of express trusts
preservation af res, §603 o AGENCY, §§35-41
productivity, $604 control, §38
- . sources of power, §§606-610 distinguished from trust, §§36-41
R powers of trustee, §§621-661, 950-952. See also illusory trust, §5434, 436
Trustee liability, §40

amend or terminate, §§950-952
co-trustees, §8652-656
deadlock, §656

liability for agent's acts. See Administration of trusts;
Duties of trustee; Trustee

powers, §39
majority vote, §652 termination, §41
sale or transfer, §653 title, §37
unanimity requirement, §§652, 655
limitations, §655 ALIENATION
delegation to third persons, §§657-660 See Beneficiaries; Res
discretionary, §§641, 644-651 AMBIGUITIES, $§350-353
- absolute discretion, §648 : See afso Statute of Frauds

distributions, §§649-651
limited judicial review, §§644-647
generally, §§621-626 ASSIGNMENTS
- contrary to trust terms, §626 See Beneficiaries

ANIMALS, §§170-176, 550

- implied powers, §625 ATHEISM, §546
’ improper exercise, §622 ’ See also Charitable purposes
nature of, §621 ATTORNEYS' FEES

passive trust, §§12, 624

- apportioned between income and principal, §§917-920
imperative, §§641-643 trustee employing self, §§708-709
implied as “necessary or appropriate,” §§627-640

borrow and mortgage, §§634-635
emergencies, §635 B

incur expenses, §§636-639 o BAILMENTS, §528-34
improvements, §§637-638 defined, §28

) management expenses, §639 _ distinguished from trust, §§29-34

invasion of principal, §§640, 951 income, §33

lease, §§630-633 nature of property, §30

sale, §§628-629 remedies, §34

maodify or terminate, §§950-952 : title, §31
e, sources of, §§606-610 transferees, §32
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BANK AS TRUSTEE

commingled investment devices, §§718-719, 771-775
deposits in own bank, §§715-717

higher standard of duty, §688

own shares as investments, §§711-714

BANK DEPOSIT TRUSTS
See Totten trusts

BENEFICIARIES
acceptance presumed, §284
ascertained or ascertainable rule, $§183-192
Rule Against Perpetuities, §183
unascertained at trust creation, §§184-189
Doctrine of Worthier Title, §188
Rule in Shelley's Case, §189 )
status until ascertained, §§185-187
resulting trust, §187
testamentary trusts requirements, §§190-192
facts of independent significance, §192
Statute of Wills compliance, §190
assignment of interest, §§288, 441-501
defined, §8
disclaimer, §285
duties, $§825-830. See also Administration of trusts
identification requirement, §§183-216
class gifts, §§193-216
Rule Against Perpetuities, §246
trustee's power to select, §§196-204
amount of gift, §§197-199
appointment to self, §200
nonmandatory powers, §§201-202
settlor's intent, §194
successor trustee, §199
when class determined. See Duration of trusts
“reasonably definite class,” §§204-216
indeftnite beneficiaries—trust fails, §§213-216
powers of appointment compared, §§213, 216
what constitutes, §§204-212
“family,” §208
“friends,” §206
“heirs,” §205
location, §207 _
powers of appointmenf, 8204
“*relatives,” §§209-212
incidental benefits, §182
modification and termination by, §§973-980. See afso
Modification and termination
nature of beneficiaries' interasts, §§217-222
co-tenancies, §222
extent of, §221
equitable conversion, §220
equitable owner, §217
necessity of, §§163-176
charitable trusts, §169
honorary trusts, §§170-176. See also Honorary trusts
private trusts, §§163-168

effect of lack of beneficiary, §168
presently identifiable, §164
unborn beneficiaries, §165
trustee’s awareness of intended beneficiary, §167
notice and acceptance, §§282-289, See afso Acceptance
remedies against, §§831-834
remedies against trustee, §§694, 782-806. See also
Trustee
retraction, §289
transfer of interest, §§288, 441-501
alienability, §§441-458
assignment, §§288, 441-458
form and manner, §§445-449
consideration, §447
delivery, §448
formalities, §446
notice, §449
involuntary transfers, §§453-458
creditors’ remedies, §§455-458
creditor's bill in equity, §456
direct execution, §457
res protected, §458
distribution on death, §454
right to assign, §6441-444
certain future interests not alienable, §444
transferee’s rights, §442
statutory modification, §443
successive assignees' rights, §§450-452
restraints on alienation, §§459-501
blended trusts, §500
discretionary trusts, §§490-497. See also
Discretionary trusts
distinctions, §501
effect of payment, §§494-497
protective trusts, §498
spendthrift trusts, §§460-489. See also
Spendthrift trusts
support trusts, §499
who may be a beneficiary, §§177-181
incompetents, §178
minors, §178
unincorporated associations, §§179-181
entity theory, §180
noncharitable associations, §181

BENEFIT TO COMMUNITY

See Charitable purposes
BLENDED TRUSTS, §500

BONA FIDE PURCHASERS
baiiments, §32

constructive trusts, §§1057-1059
Statute of Frauds, §326
BONDING, §§132-134

BONDS
See also Accounting for income and principal
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allocation of interest from, $§904-906 =%
as investment, §765 e
premium and discount allocation, §§902-903

“BREAKING THROUGH," §477
See also Spendthrift trusts

C

CAPACITY, §§113, 126-127, 177-178

CAPITAL IMPROVEMENTS, §915

CARE, SKILL, AND CAUTION, §§613-616, 684-690
See afso Duties of trustee

CHARITABLE PURPOSES, §§503, 515-570
See also Charitable trusts
animals, §550
benefit to comrunity, §§552-554
general standard, §554
benevolent purposes, §§524-526
certainty of purposes, §§521-526
conditional gifts, §§568-570
constitutional limitations, §§579-582
defined, §§515-526
“charitable,” §§517-520
motive vs. purpose, §516
specific purposes, §503
determinative standard, §§553-554
education, §§529-538
law reform, §538
nenindigents, §530
political parties, §537
political views, §536
profit-making institutions, §§531-534
governmental purposes, §§549-551
animals, §550
political change, §551
graves, §§555-558
health, §§547-548 .
historical or artistic merit, $562
iflegal, immoral, or irrational purpose, §520
incidental benefits, §567
nancharitable objects, §561
private social clubs, §561
profit-making purpose, §§531, 548, 564-567
qualification as private trust, §563
relief of poverty, §§527-528
nonindigents benefit, §528
religion, §3539-546
atheism, §546
illegality or immorality, §545
irrational beliefs, §544
masses, §§540-542
“religious” purpose, §543
spiritualism, §544
Rule Against Perpetuities exception, §§247, 576
senior citizens, §§559-560

split-interest trusts, §566

CHARITABLE TRUSTS, §§502-558
charitable purpases. See Charitable purposes
creation and purpose, §502
cy pres, §§583-598
application of, §§588-598
expressed gift over, §591
frustration, §597
general purpose, §588
nearest purpose, §598
restricted purpose, §§594-596
Rule Against Perpetuities, §592
trust would terminate, §589
nature and requirements, §§583-587
fulfillment or frustration, §585
general charitable intent, §586
resulting trust if inapplicable, §593
enforcement, §508
favored by faw, §504
limitations on, §§571-582
constitutional, §§579-582
Mortmain Acts, §§571-575
charitable corporations, §575
inter vivos trusts, §573
secret trusts, §574
"Rule Against Perpetuities, §§576-578
medification, §§583-598
public benefit requirement, §§505-514
direct benefit, §512
indefinite number of beneficiaries, §506
limited number of beneficiaries, §§509-511
noncharitable co-beneficiaries, §§513-514
separate or successive shares, §514
similar purpose result, §587
torts, §824

CLAFLIN DOCTRINE, §954

CLASS GIFTS
See Beneficiaries; Duration of trusts

CLASSIFICATION OF TRUSTS
See Trusts

COMMUNITY PROPERTY, §437

CONDITIONAL FEE, §§58-60
distinguished from trust, §59
effect of failure of condition, §59
not favored by law, §60

CONDITIONAL GIFTS, §§568-570

CONFLICT OF INTEREST, §618
See also Duties of trustee

CONSIDERATION, §§64, 293-301

CONSTITUTIONAL LIMITATIONS ON CHARITABLE
PURPOSES, §§579-582

CONSTRUCTIVE TRUSTS
See also Statute of Frauds




accounting and tracing, §1007 -~ e o
against trustee, §784
arises by operation of law, §1001
breach of fiduciary duty, §§1049-1050
charitable purposes, limitations on, §574
defined, §26
duty to convey title, §1009
equitable remedy, §§1047-1048
when imposed, §1048
nontrust cases, §§1051-1056
fraud, §§1052-1054
mistake, §1055
murder, §1056
wrongfu! prevention of will-making, §366, 1056
oral trust unenforceable, §§327-346, 1048, See also
Statute of Frauds
retroactivity, §1007
semi-secret trusts, §365
Statute of Frauds inapplicable, §1005
transfer to third person, §§1057-1059
“non-BFP,” §1059
tracing proceeds, §1058

CORPORATE DIRECTORS, §61

CO-TRUSTEES
See Administration of trusts; Duties of trustee; Trustee

CREATION OF EXPRESS TRUSTS, §§258-440
See also Intent
inter vivos, §§265-353
consideration, §§293-301
after-acquired property, §§299-301
ineffective transfer, §298
not essential, §293
promise to create future trust, §§294-297
paroi evidence rule, $§347-353
ambiguity, §§350-353
silence as to trust, §§351-353
trust clearly stated, §349
trust specifically excluded, §348
registration of trust, §§290-292
Statute of Frauds, §§302-346. See aiso Statute of
Frauds
transfer requirement, §§265-289
' , delivery to trustee, §§267-273
no trustee, §§272-273
constructive trustee, §273
personal property, §268
real property, §269
settlor as trustee, §§270-271
notice to and acceptance by beneficiary, §5282-
289
acceptance presumed, §284
assignment, §288
disclaimer, §§285, 287
evidentiary questions, §283
not essential, §282

partial 'acceptance, §286
relation back, §287
retraction, §289
notice to and acceptance by trustee, §§274-281
acceptance presumed, §276
disclaimer, §277
relation back, §§280-281
retraction, §278
trustee's duties, §279
unaware trustee, §275
present vs. future transactions, §266
Uniform Probate Code, §§290-292
life insurance trusts, §412. See afso Life insurance trusis
metheds, §§258-264
appointment, §263
contract, §264
declaration, §259
transfer, §§260-262
inter vivos, §262
testamentary, §261
revocable inter vivos trusts, §§399-440. See also
Revocable inter vivos trusts
testamentary trusts, §§354-398
intent, §354
pour-overs, §§367-398. See also Pour-over wills
secret trusts, §8356-366. See afso Secret trusts
semi-secret trusts, §§363-365. See also Semi-secret.
trusts
Statute of Wills, §§354-355
supplementary doctrines, §355
will substitutes. See Revocable inter vivos trusts

CREDITORS

bank accounts, §§107-111

creditor's bill in equity, §456

direct execution, §457

fraud on, §§124, 228-230

trevocable inter vivos trusts, §§439, 946-94%
righs against beneficiaries, §§453-458, 833-834
rights against settlor, §§439, 946-949
rights to res, §6122-124, 468

spendthrift trusts, §§475-482

trustee’s indemnification, §819

CY PRES, §§583-598
See also Charitable trusts

D

DEBTOR-CREDITOR RELATIONSHIP, §§42-47
distinguished from trust, §§43-44

insolvency, §45

losses, §47

profits, §46

DECLARATION OF TRUST, §259

DEFENSE OF TRUST, §§728-732
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DELEGATION
See Duties of trustee

DELIVERY
See Creation of express trusts

DEPRECIATION RESERVES, §§921-926

DIRECTORY TRUST, §§681-682

DISCLAIMER
by beneficiaries, §285
by trustee, §§149, 277

DISCRETIONARY FUNCTIONS, §§641, 644.-651,
667-670

DISCRETIONARY TRUSTS, §§490-497
beneficiary’s interest not reached by creditors, §§491-493
trustee’s decision to pay, §§494-497

abuse of discretion, §496

attachment, §495

misdelivery, §497

DIVERSIFICATION, §760

DIVIDENDS, §§878-886
See aiso Accounting for income and principal

DOCTRINE OF WORTHIER TITLE, §188

DOWER, §437

DRY TRUSTS
See Passive trusts

DURATION OF TRUSTS, §§240-257
reasons for limitations, §240
rule against accumulations, §§253-254
charitable trusts, §254
Rute Against Perpetuities, §§241-251
charitable exception, §§247, 576
class gifts, §246
cy-pres, §592
effect of remoteness, §251
explanation of, §243
honorary trusts, §171
perpetuities pericd, §§248-250
gestation period, §249
“life in being,"” §250
scope of, §243
statement of, §242
trust may continue beyond perpetuities period,
§§255-257
vesting, §§244-246
class gifts, §246
interests subject to Rule, §245
statutory rule against suspension of power of alienation,
§252

DURESS, §§335, 1056

DUTIES OF TRUSTEE, §§599-620, 623-626, 662-780
See also Administration of trusts; Trustes
account, §§739-741

administer personally according to trust terms, §§612,
665-683
delegation, §§666-675
liability for acts of agents, §§671-675
nondelegable duty, §671
proper delegation, §5672-675
business management, §675
independent contractors, §674
liability to third parties, §673
ministerial vs. discretionary functions, §§667-670
advice of athers, §669
supervision, §668
directory trust, §§681-682
other trustees, §§676-680
co-trustees, §5676-679
delegation, §678
duty to participate, §677
liability for breach, §679
predecessor trustees, §680
care, skill, and caution, §§613-616, 684-690
compensation, §689
expert advice, §690
explained, §§613-616
property of others standard, §§685-686
trustees with special skills, §§687-688
bank or trust company, §688
collect and safeguard trust estate, §§603, 724-733
collect assets, §725
defend trust, §§728-732
against settlor, §729
expenses, §732
insure res, §733
preserve assets, §§603, 726-727
fiduciary standards, §§611-620, 664, 741
care, skill, and caution, §§613-616, 684-690
impartiality, §§605, 620
loyalty, §§617-619
obey trust terms, §612
prudence, §§613-616, 684-690
generally, §§599-605, 662-664
inform beneficiaries, §741
invest and make productive, §§604, 742-744. See also
Investments
loyalty, §§617-619, 691-723
absolute duty, §691
borrowing from trust estate, §700
compensation from third person, §§701-703
conflict of interest, §618
corporate trustees, §§710-719
commingled investments, §§718-719
deposits in own bank, §§715-717
trustee's own shares, §§711-714
exceptions, §§720-723
beneficiaries’ consent, §723
court authority, §722
trust terms, §721




loans to trust estate, §§698-699
self-employment, compensaticn for, §§704-709
as attorney, §§708-709
extension of duties, §705
not a duty, §§706-707
transactions with beneficiary, $§695-697
presumption of unfairess, §696
transactions with trust estate, §§692-694
beneficiaries' remedies, §694
forced sales and auctions, §693
prudence, §§613-616, 684-690
segregate and identify, $§734-738
earmark, §734
exceptions, §§735-736
liability, §§737-738

definiteness, §76
early view, §72
evidence of intent, §§75-80
explained, §71
fiduciaries, §77
modern interpretation, §§73-74
preexisting relationship, §80
time and place, §79
unnatural dispositions, §78
revocable inter vivos trusts, §402
testamentary, §91. See also Testamentary trusts
time of expression, §§81-83
after-acquired property, §83
gifts, §82
words or conduct, §§66-70

E

F

EARMARKING, §§734-738
See afso Duties of trustee

FACTS OF INDEPENDENT SIGNIFICANCE
See Pour-over wills

EDUCATION, §§529-538
See also Charitable purposes

EQUITABLE CHARGE, §§48-57
distinguished from trust, §§49-52
fiduciary duties, §57

income, §55

lien interest, §53

remedies, §56

transferees, §54

EQUITABLE CONVERSION DOCTRINE, §220

EQUITABLE INTEREST, §2

EXCULPATORY CLAUSE, §§796-800
See also Trustee

FIDUCIARIES, §77

FIDUCIARY STANDARDS, §§611-620, 664, 684-690,
741

See also Duties of trustee

FORCED SALES, §693
FORCED SHARE, §§432-437

FRAUD

See also Statute of Frauds

constructive trusts, §§332-334, 1052-1054
on creditors, §§124, 228-230
unenforceable oral trusts, §§332-334

FUNGIBLE GOODS, §§103-104

EXECUTORS, §61 w2

EXPENSES, TRUSTEE, §§636-639

FUTURE INTERESTS, §87

EXPERT ADVICE, §§669, 690

G

EXPRESS TRUSTS, §§65-91
See also Creation of express trusts
defined, §24
intent, §§65-91
charitable, $590. See afso Charitable trusts
form of expression, §§66-70
immediate effect, §§84-91
postponing designation of essantial elements, §86
savings bank trusts, §90. See also Totten trusts
subsequent acts, §85
testamentary trusts, §91
Totten trusts, §90. See a/so Totten trusts
trust of a future interest, §87
trust of a promise, §88
consideration, effect of, §89
precatory expressions, §§71-80
construction, §74

GOVERNMENTAL PURPOSES, §§549-551
See also Charitable purposes

GRAVES, §§170, 555-558
GUARDIANSHIPS, §61

H

HEALTH, §§547-548
See also Charitable purposes

HONORARY TRUSTS

graves, §§170, 555-558

lenient view, §§172-176
interests created, $§174-176
resulting trust remedy, §173

masses, §170

not a true trust, §§170, 172

pets, §§170-176, 550
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. ‘precatory expféssidné,’ $176 0 - cas T index funds, §761

purposes, §170 modern trend—overall strategy, §762
Rule Against Perpetuities, §171 . remaindermen, §757

strict view—unenforceable, §171 statement of, §756 :
valid purpose, §§226, 555-558 , time of investment determinative, §758

“prudent man” rule, §755
statutory lists, §§751-754

UK

trust instrument, §$748-750
IDENTIFICATION _ authorized investments, §749
See Beneficiaries; Res _ : grant of discretion, §750
ILLEGAL PURPOSE, §§227-233, 520, 545 IRRATIONAL PURFPOSE, §§520, 544
ILLUSORY TRUST, §434
IMMORAL PURPOSE, §§227-233, 520, 545 L
IMPARTIALITY, §§620, 857-858 LAW REFORM, §538

See also Charitable purposes

LEASE BY TRUSTEE, §§630-633
fixed term, §631

no fixed term, §§632-633
INCORPORATION BY REFERENCE probable term of trust, §633

See Pour-over wills

INDEMNIFICATION, §5817-819, 821-823, 830

IMPOUNDMENT, §832

INCOME AND PRINCIPAL
See Accounting for income and principal

LEGAL INTEREST, §2

LIENS
INDEPENDENT CONTRACTORS, §674 See Equitable charge
_ INSURANCE LIFE INSURANCE TRUSTS, §5407-417
duty to insure, §733 irrevocable, §407
principal and income, §913 : : revocable, §5408-417
res, §106 . creation, §412
trusts, §§407-417. See also Life insurance trusts res, §§411, 415
’NTENT, §565.91 chose in action, §416
See also Express trusts proceeds paid at death, §417

testamentary character, §§410, 414
Uniform Testamentary Additions to Trusts Act, §397

LOANS
as investments, §766

INTER VIVOS TRUSTS
See Creation of express trusts: Revocable inter vivos trusts

INVASION OF PRINCIPAL, §§640, 951, 993

INVESTMENTS, §§742-780 rebuttal of resulting trust, §1035
common investment devices, §§771-780 to trust estate, §§698-699
commen trust funds, §§774-775 e to trustee from estate, §700
mortgage participations, §§772-773 '
- mutual funds, §776 LODGES, 556.1
- pooled investments, §§777-780 See also Charitable purpases
corporate stock, §§767-769 . LOYALTY, §§617-619, 691-723
. debt investments, §§765-766 See also Duties of trustee
o, bonds, §765
mortgages, §766 : M
unsecured loans, §766 ‘
generally, §§742-744 _ o MARRIAGE, RESTRAINTS ON, §232
cash, §744 MASSACHUSEYTS RULE, §§881-884
land and chattels, §743 See also Accounting for income and principal
land, §770 , MASSES, §170

standards, §§745-763
prudent investor rute, §§756-763
diversification, §760
imprudent investments, §759
individual investments, §§761-763 MINISTERIAL FUNCTIONS, §§667-668
conduct, not performance, cruciat, §763 See also Duties of trustee

See also Honorary trusts

METHODS OF TRUST CREATION
See Creation of express trusts
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MISTAKE, §§335, 1055
MIXED TRUSTS, §226

MODIFICATION AND TERMINATION, §§927-998
See aiso Charitable trusts; Cy pres
by beneficiaries, §§953-980
Claflin doctrine, §954
consent of all, §§956-964
all competent, §§963-964
vicarious consent, §364
all possible, §§957-962
children, §958
heirs, §§960-962
issue or descendants, §959
settlor's purpose not defeated, §§965-972
abandonment or removal, §§973-980
frustration, §979
Rule Against Perpetuities, §980
settlor's consent, §975
settlor's opposition, §976
trustee's abandonment, §978
- evidence of purpose, §§969-972
spendthrift trust, §372
support trust, §970
until stated age, §971
inference of purpose, §§967-968
by courts, §§981-994
administrative provisions modified, §§981-989
equitable deviation rule, §§981-983
necessity, §983
unforeseen circumstances, §982
express trust provision, §§984-987
rio moedification provision, §987
sale forbidden, §985
termination of activity, §986
trustee liability, §§988-989
amergency exception, §989
distributions not madifiable, §§990-994
acceleration of indefeasibly vested rights, §992
cy pres compared, §994. See also Charitable trusts
minerity allow deviations, §991
power to invade by “construction,” §993
by operation of law, §§995-999
destruction or consumption of trust estate, §5998-
7 999
expiration of term, §995
merger of estates, §997
purpose fulfilled or prevented, §996
by settlor, §§927-949
by will, §§938-941
creditors’ rights where power of revocation, §§946-949
bankruptcy of settior, §949
reservation of right, §§927-933
rescission and reformation compared, §933
settlor as sole beneficiary, §930
Totten trust exception, §929

scope of power, §§934-945
exercise by third party, §§942-945
attorney-in-fact, §945
beneficiary, §944
conservator, §943
trustee, §944
exercise by will, §§938-941
Totten trust exception, §940
to modify, §936
to revoke, §§934-935
by trustee, §§950-952
judicial supervision, §952
power of invasion, §951
trust terms, §950
charitable trusts, §§588-598. See also Charitable trusts

MORTGAGE BY TRUSTEE, §§634-635
See also Administration of trusts

MORTGAGE PARTICIPATIONS, §§772-773
See also Investments

MORTGAGE PAYMENTS, §916

MORTMAIN ACTS, §§571-575
See also Charitable trusts

MUTUAL FUNDS, §776

NOTICE TO AND ACCEPTANCE BY TRUSTEE AND
BENEFICIARY, §§274-28%9
See also Acceptance; Creaticn of express trusts

o

OPEN-MINES DOCTRINE, §§899-900

ORAL TRUSTS

constructive trusts, §§327-346, 1048B. See also
Constructive trusts

secret trusts, §§356-366. See afso Secret trusts

Statute of Frauds, §§302-346. See also Statute of
frauds

P

PAROL EVIDENCE RULE, §§347-353
See also Statute of Frauds

PARTIES TO TRUST
See Beneficiaries; Settfor; Trustee

PASSIVE TRUSTEE, §§20-21, 624
duty to hold and convey, §21

PASSIVE TRUSTS

See also Statute of Uses
defined, §12

modern law, §18

passive trustees, §§20-21, 624

¥
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PENNSYLVANIA RULE, §885 See also Beneficiarles

See afso Accounting for income and principal PROFIT-MAKING PURPOSE, §§531, 548, 564-567
PERPETUAL TRUSTS, §§255-257 See also Charitable purposes
POLITICAL PARTIES, §537 ~ PROPERTY OF TRUST
See afso Charitable purposes See Res
POUR-OVER WILLS PROTECTIVE TRUSTS, §498
explained, §367-398 PRUDENT INVESTOR RULE, §§755-763
theories for sustaining, §§369-374 See afso Investments
facts of independent significance

PUBLIC BENEFIT

effect, §374 See Charitable trusts

modern trend, §386

rejection of doctrine, §385 PURCHASE MONEY RESULTING TRUSTS
requirements, §373 : See Resulting trusts

revocation of trust, §387 o PURPOSE TRUST

trust amended after will execution, §§384-387 See Honorary trusts

incerporation by reference
amendabtle trust, §§376-387
date to which reference made, §377 E Q
power to amend exercised, §§379-387 QUANTUM OF ESTATE, §144
power to amend unexercised, §378 :
republication, §§380-383

effect, §371 R
nonmodifiable living trust, §375 RACE DISCRIMINATION, §§520, 579-582
requirements, §370 B See also Charitable purposes
to trust of third party, §6388-393 RECEIVERSHIPS, §61

Tacts of |n$jependent significance, §390 REFORMATION, §933

incorporation by reference, §389

modification after testator's death, §§391-393 REGISTRATION OF TRUST, §§290-292
facts of independent significance, §393 See also Trustee
incorporation by reference, §392 RELATION BACK, §§143, 280-281, 287

modification prior to testator's death, §§388-390

i |EF OF POVERTY, §§527-528
Uniform Testamentary Additions to Trusts Act, REL

See also Charitable purposes

§§394-398
inter vivos trusts, §398 RELIGION, §§539-546
life surance trusts, §397 ’ See afso Charitable purposes
testator's or third party's trust, §395 REPUBLICATION, §380

unfunded trusts, §396

RES, $§92-111
validity problem, §368 S, 85

alienability, §§98-100

- POVERTY, §§527-528 common law, §99
See also Charitable purposes inalienable property, §100
POWERS OF TRUSTEE _ creditors, §458
See Administration of trusts - defined, §7

identification, §§101-111
fractional interests, §102
fungible goods, §§103-104
segregation, §104
PREDECESSOR TRUSTEES, §680 obligee as trustee, §§109-111
PRESERVATION OF ASSETS, §§726-727 special deposits, §111

PRINCIPAL AND INCOME Totten trusts, “110
See Accounting for income and principal obligor as trustee, §5105-108

bank accounts, §§107-108
PRIVATE SOCIAL CLUBS, §561

segregated funds, §108
See also Charitable purposes insurance, §106

PRIVATE TRUSTS, §§163-168, 224, 563 interest in property, §§93-97

PRECATORY LANGUAGE
express trusts, §§71-80. See afso Express trusts
honorary trusts, §176
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equitable Interests, §97
expectancies, §§94-96
consideration, §96
rernanifestation of intent, §95
legal interest, §§141-144
quantum of estate, §144
relation back, §143
source of trustee's title, §142
life insurance trusts, §§411, 415-417
no trust, §106
preservation and productivity, §§602-605
requirements, §92
revocable inter vivos trusts, §404
Statute of Frauds, §§302-307

RESCISSION, §933

RESULTING TRUSTS
defined, §25
general nature, §§1002-1003, 1010-1020
expressed trust fails, §§1003, 1011-1020
arises by operation of law, §1020
disclaimer by beneficiary, §1019
illegat, impossible, or impracticable, §1018
no express intent, §§1012-1014
excessive res, §1013
unanticipated circumstances, §1014
expressed trust unenforceabie, §§1015-1016
purchase money resulting trusts, §§1021-1046
consideration, §§1029-1033
after transfer, §1031
deed recitals, §1029
form of, §1030
pro rata resulting trust, §1032
development, §§1021-1022
modern status, §§1023-1026
presumption of trust, §§1027-1028
rebutting presumption, §§1033-1040
close family exception, §§1040-1046
gift presumption rebuttable, §1046
gift intent, §§1036-1037
loans, §1035
oral trust, §§1038-1039
semi-secret trusts, §364
Statute of Frauds inapplicable, §1006
unascertained beneficiaries, §187

RETRACTION, §5278, 289

REVOCABLE INTER VIVOS TRUSTS, §§399-440
charitable bequests, §440
community property, $437
creditors, §439
dower, §437 : o
forced share of spouse, $§432-437
community property, §437
dower, §437
illusory trust, §434
intent test, §435

majority view—res not subject to, §433
state statutes, §436

life insurance trusts, §§407-417. See also Life insurance

trusts
res, §404
taxes, §438
testamentary character, §§399-406
intent, §402

modern authority, $§403-406
beneficiaries other than settlor, $40%
res requirement, §404
subjective test, §406
passing of real interest, §400
retained powers, §401
Totten trusts, §§418-431. See also Totten trusts

RULE AGAINST ACCUMULATIONS, §§253-254

RULE AGAINST PERPETUITIES

See afso Charitable trusts; Duration of trusts
charitable trusts, §§241-251

honorary trusts, §171

resulting trusts, §593

RULE AGAINST SUSPENSION OF POWER OF
ALIENATION, §252

RULE IN SHELLEY'S CASE, §189

S

SAVINGS BANK TRUSTS
See Totten trusts

SECRET TRUSTS, §§356-366
constructive trust remedy, §§358-362
for whom imposed, §362
no fraud requirement, §359
no inducement requirement, §361
Statute of Frauds compared, §360
intestate heir's breach, §366
serni-secret trusts compared, §§363-365. See also
Semi-secret trusts
voluntary performance, §357

SEGREGATION OF ASSETS, §§565, 734-738
See also Duties of trustee

SEGREGATION OF RES, §§101-111

SELF-DEALING
See Duties of trustee

SEMI-SECRET TRUSTS, §§363-365
constructive trusts, §365
resulting trusts, §364

SENIOR CITIZENS, §§559-560
See also Charitable purposes

SETTLOR

See also Express trusts

avoidance of forced share, §§432-437
bankruptcy of, §949
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capacity, §§113-115
creditors of, §§121-124
asset protection trusts, §122
corpus, §123
fraud, §124
defined, §5 .
medification and termination by, §5927-949. See afso
Maodification and termination
rights in trust property, §§116-120
fraud, duress, or mistake, §119
modern trend—revocability presumed, §117
reversionary interests, §118
trust terms control, §116
signature on trust, §§310-312, 317
tax avoidance, §438
Totten trusts, intent, §§419, 429-431. See also Totten
trusts
who may be, §112

SPECIAL DEPOSITS, §111

SPENDTHRIFT TRUSTS, §§460-489, 954
argument for, §489
arguments against, §§486-488
sccial policy, §488
symmetry of estates, §487
Claflin doctrine, §954
conditional gifts compared, §463
defined, §460
effect of restraints, §§470-482
assignments, §§472-474
attempted voluntary transfer, §§472-474
creditors’ rights, §§475-485
“breaking through,” §§477-478
classes of creditors, §478
distributions not protected, §476
necessaries, §481
~Ehpuse as creditor, §480
spouse-beneficiary's rights, §485
state as creditor, §478
tort creditors, §482
scope of restraints, §471
form and scope, §§461-462
settlor's retained interest, §§483-484
validity, §§464-469
bankruptcy, §469
generally upheld, §466
invalidity of legal interests restraints, §465
statutory limitations, §468
voluntary vs. involuntary transfers, §462

SPIRITUALISM, §544
See also Charitable purposes

SPLIT-INTEREST TRUSTS, §566

STATUTE OF FRAUDS, §§302-353
enforcement of oral trust barred, §§324-326
bona fide purchaser, §326
trustee willing to perform, §325

inapplicable to cohstructive and resulﬁng trusts,
§§1004-1006
parol evidence rule, §§347-353
ambiguity, §§350-353
trust clearly stated, §349
trust expressly excluded, §348
part performance doctrine, §§319-323
sufficiency of, §§320-322
beneficial use, §321
trustee’s acknowledgment, §322
to cure defective transfer, §323
secret trusts compared, §360
signer, §8309-318
beneficiary, §318
grantee, §§313-316
grantor, §§310-312
settior and trustee, §317
status of res, §§303-307
personaity, §304
real property, §§305-307
proceeds, §307
subsequent declaration, §306
type of writing, §308
unenforceable oral trust, §§327-345
constructive trust as remedy, §§327-329
confidential relationship, §§336-338
contemplation of death, §339
fraud, §§332-334
intended beneficiary, §331
mistake, duress, and undue influence, §335
no wrongful conduct, §§340-345
unjust enrichment, §§340-345
parol evidence, §330
when writing required, §302

STATUTE OF USES
ineffectiveness of, §16
modern status, §18
purpose, §15

resulting trusts, §1022
“uses,” §13

STATUTE OF WILLS, §§354-355, 358

SUPPORT TRUSTS, §§499, 501, 370

SYMMETRY OF ESTATES, §487
See also Spendthrift trusts

T

TAXES
accounting, §909
revocable inter vivos trust, §438

TENTATIVE TRUSTS
See Totten trusts

TERMINATION
See Modification and termination




TESTAMENTARY ADDITIONS
See Pour-over wills

TESTAMENTARY TRUSTS, §§354-398
See also Creation of express trusts; Pour-over wills

THIRD PARTY, LIABILITY OF, §§835.846
See also Administration of trusts

TOTTEN TRUSTS
depositor's creditors, §423
depositor's death, §§425-427

intent, §427

nonprobate asset, §425

revocation by will, §§426-427
distinguishing characteristics, §$422-424
intent, §§90, 419, 429-431

avidence of, §§430-431
minerity view—no trust, §428
presumptively revocable, §421
res, §110
termination if beneficiary predeceases, §424
validity and effect, §§420-431

TRANSFER
See Beneficiaries; Creation of express trusts

TRUSTEE
See also Administration of trusts; Duties of trustee
acceptance presumed, §§276-278
disclaimer of, §§149, 277
relates back, §280
retraction of, §278
as guarantor, §671
as sole beneficiary, §5159-162
bonding, §§132-134
benefictary protection, §133
court's power tc override waiver, §134
constructive, §273  -+®
corporate, §§710-719. See aiso Duties of trustee
death of, §§144-148
statutes, §816
debts of, §§145-146
defined, §6
disclaimer by, 86149, 277, 808-815
duties, §§662-780. See aiso Administration of trusts;
, Duties of trustee
tailure to name or qualify, §§135-140
delivery of res, effect on, §§137-140
disqualification effect unclear, §139
inter vivos trusts, §§137.138
testamentary trusts, §140
functions, §§602-605
preservation of res, §603
productivity, §604
general responsibility and authority, §§599-620. See
also Administration of trusts
improper termination of trust, §978
indemnification, §§817-819, 821-823, 830

interest of, §§141-148 B T
death of trustee, §§147-148
co-trustee, §148
sole trustee, §147
merger of title, §§159-162
personal debts, §§145-146
title to res, §§141-144
quantum of estate, §144
relation back, §143
source, §142
legal interest, §§2, 6 ,
liability to beneficiaries, $§781-806
beneficiaries’ remedies, §§694, 782-806
breach of loyalty, §694
damages, §§785-795
failure to make property productive, §787
failure to obtain court instructions, §§988-989
impraper investment, $788
interest and earnings, §795
principal, losses to, §§789-792
profits, §§793-794
to trust estate or beneficiaries, §786
equitable, §§782-784
constructive trust, §784
enjoin or compel trustee, §782
remave trustee, §783
defenses, §§796-806
consent, §§801-803
exculpatery clause, §§796-800
foreseeability, §806
insolvency of trustee, §805
laches and limitations pericd, §804
liability to third parties, §$807-824
contract liability, §§807-819
disclaimer of personal liability, $§808-815
effect, §§813-815
improper contract, §814
negotiable instruments, §812
not as individual, §810
waste, §815 ‘
indemnification, trustee’s right, §§817-81%
creditors’ rights, §819
defense costs, §818
tort liability, §§820-824
charitable trusts, §824
indemnification, §§821-823
modification and termination by, §§950-952. See also
Modification and termination
notice and acceptance, §§274-281. See a/so Acceptance
powers, §§621-661. See also Administration of trusts
qualifications, §§125-131
capacity to administer, §127
capacity to take and hold title, §126
cerporations, §§128-130
foreign, §130
co-trustees, §131
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registration of trust, §§290.292 - ... . .
removal, §§153-158
animosity, $§156
by beneficiaries, §158
insolvency, §155
settlor-appointed trustee, §157
resignation, §§150-152
unauthorized reconveyance, §151
retraction, §278
unaware trustee, §275

TRUSTOR
See Settlor

TRUSTS
blended trusts, §500
charitable trusts. See Charitable trusts
classification
active trusts, §§11, 19
constructive trusts, §§26, 327-346, 1047-1059.
See also Constructive trusts
express trusts, §§23-24
methods, §9
passive trusts, §§12, 18, 20-21
private vs. charitable trusts, §22
resulting trusts, §§25, 187, 1011-1046. See also
Resulting trusts
trusts created by operation of law, §102G
uses, §§14-18. See afso Statute of Uses
censideration not required, §64
defined, §1
discretionary trusts, §§490-497
distinguished from
agency, §§35-41
bailment, §§28-34
conditional fee, §§58-60
debt, §542-47
efjuitable charge, §§48-57
other relaticnships, §61
elements, §§62-63 _
legal and equitable interests, §§2, 4
mixed trusts, §226
parties, §§5-6, 8
private trusts, §§163-168, 224, 563
protective trusts, §498
purpose trusts, See Honorary trusts
purposes, §§223-257. See alsc Charitable purposes
impermissible, §§227-239
bequests compared, §235
effect of invalid provisions, §239
encouraging divorce, $233
fraud on creditors, §§228-230
illegality, §231
immorality, §231
restraints on marriage, §232

T EWluland approfiflate requirement, §§223-226

charitable trusts, §225
honorary trusts, §226
mixed trusts, §226
private trusts, §224
permissible duration, §§240-257. See also Duration
of trusts
savings bank trusts. See Totten trusts
secret and semi-secret trusts, §§356-366
spendthrift trusts, §§460-489. See also Spendthrift
trusts
split-interest trusts, §$566
support trusts, §§499, 501
tentative trusts. See Totten trusts
testamentary trusts, §§354-398. See afso Creation of
express trusts; Pour-over wills
registration of, §§290-292

u

UNDUE INFLUENCE, $335

UNIFORM PRINCIPAL AND INCOME ACT
See also Accounting for income and principal
accounting rules, §853

bond premiums and discounts, §903

prudent investor rule—1997 Act, §5857-858
unproductive property, §891

wasting assets, §901

UNIFORM PROBATE CODE, §§290-292

UNIFORM TESTAMENTARY ADDITIONS TO TRUSTS
ACT, §§394-398
See also Pour-over wills

E o

UNINCORPORATED ASSOCIATIONS, §§179-181

UNNATURAL DISPOSITIONS, §78

UPKEEP, §§912-915
See also Accounting for income and principal

Vv

VESTING
Rule Against Perpetuities, §§244-246

VICARIOUS CONSENT, §964
See also Modification and termination

WXYZ

WASTING ASSETS, §§896-901
See afso Accounting for income and principal

WILL SUBSTITUTES
See Revocable inter vivos trusts
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